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INDEX-DIGEST OF VOLUME XXXVII 


The following table shows the page at which each monthly issue of the Journal 


during the year 1920 begins and ends: 


January ......... 1-66 
February ..... «++ 67-138 
March .........-- 139-202 
April ............. 203-276 


June ...... 


August 


359-434 
July .......-..... 435-510 


September ....... 587-662 
October ........-. 663-736 
November ........ 737-812 
December ........ 813-858 


The following index and digest contains the legal items which have appeared in 


the Banking Law Journal during 1920. 


The entire arrangement, including the numbering of the sections, follows the plan 
of the second edition of the Banking Law Journal Digest. The Digest was published 
in 1919 and contains a classified arrangement of all legal decisions published in the 


Journal from the time of its establishment in 1889 down to 1919. 


It is a bound vol- 


ume of 408 pages, made up of more than 5,000 decisions, the price of it being $7.50 


per copy. 


The following index brings the Digest down to January, 1921, and may be used 


in conjunction with the Digest. 


To illustrate, one may turn from a decision under 


any section number in the index here published to the same number in the Digest and 
there fine all decisions on the same point, published during the past thirty years. The 
Digest will be sent on approval to any subscriber of the Journal. 


ACCEPTANCE. 


Questions and answers on acceptance, 
37 B. L. J. 819. 


§6. Liability of acceptor. 

The acceptor, by accepting, admits the 
existence of the payee and his capecity 
to indorse. N.I. L., Sec 112. 37 B. L. J. 
501. 

Where the drawee of a bill accepts it 
he cannot afterwards claim, as against a 
holder in good faith, that the drawer’s 
signature is a forgery. By accepting he 
admits the genuineness of the drawer’s 
signature. Bank of United States v. 
Bank of Georgia, 10 Wheat. (U. S.) 333. 
37 B. L. J. 501. 


ACCOMMODATION PAPER. 


Questions and answers on accommoda- 
tion paper, 37 B. L. J. 347-352. 


Definition 


Accommodation paper is a bill of ex- 
change or a promissory note to which 
the acceptor, maker, drawer or indorser, 
as the case may be, has put his name 
without receiving value, for the purpose 
of accommodating by a loan of his credit 
some other person who is to provide for 
the bill or note when it falls due. Green- 
way v. Orthwein Grain Co., 85 Fed. Rep. 
536. 37 B. L. J. 350. 

One who signs a note as.surety is not 
an accommodation party. Peoria Mfg. 
Co. v. Huff, 45 Neb. 7. 37 B. L. J. 350. 


$27. Authority of corporation to issue. 


It is beyond the power of a corporation 
to execute accommodation paper and it is 


not liable on such paper to one who re- 
ceives it with notice of the accommoda- 
tion character of the corporation's sig- 
nature. Hall v. Auburn Turnpike Co., 27 
Cal. 255. 37 B. L. J. 351. 

A corporation is liable on paper signed 
by it for accommodation where the paper 
is in the hands of a bona fide purchaser 
without notice of the accommodation 
character of the corporation’s signature. 
Webster v. Howe Machine Co., 54 Conn. 
394. 37 B. L. J. 351. 


§31. Accommodation paper of partner- 
ship. 

Where a person without authority signs 
the firm name to note for accommoda- 
tion, he is individually liable. Silvers v. 
Foster, 9 Kans. 44. 37 B. L. J. 351. 

Accommodation paper executed by one 
partner with the consent of the other is 
valid. Salamanca First Nat. Bank v. 
Weston, 48 N. Y. Supp. 403. 37 B. L. J. 
351. 

The maker of a note presented it to a 
bank for discount. It was payable to the 
ofder of a partnership and the partner- 
ship indorsement was on the back 
of the note. The bank discounted it 
without asking any questions. The part- 
nership indorsed for accommodation, but 
the maker said nothing about this to the 
bank. It was held that the bank could 
not enforce the note against the partner- 
ship. The fact that it was payable to, 
and indorsed by a partnership, and in the 
hands of the maker was notice to the 
bank that the indorsement was for ac- 
commodation. Mechanics Bank v. Barnes, 
86 Mich. 632. 37 B. L. J. 351. 
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Where a partner, without authority, in- 
dorses a note in the firm’s name for ac- 
commodation the note can be enforced 
against the firm by a holder in due 
course. Edwards v. Thomas, 66 Mo. 468. 
37 B. L. J. 351. 

A partner has no authority to execute 
accommodation paper in the name of the 
firm. Hendrie v. Berkowitz, 37 Cal. 113. 
37 B. L. J. 351. 


§34. Liability of party accommodated. 


The party for whose benefit accommo- 
dation paper has been made can not en- 
ferce it against the accommodation party. 
Chicago Title Co. v. Brady, 165 Mo. 197. 
37 B. L. J. 351. 


§35. Liability to parties other than the 
One accommodated. 


The defendant signed a note, payable to 
the plaintiff bank, for the accommodation 
of his co-maker. The co-maker executed 
a mortgage to the bank to secure the note 
“as well as any other indebtedness to 
said bank, represented by open account, 
overdraft or otherwise.” Later the bank 
collected a sum of money under this 
mortgage, which it applied to the satis- 
faction of another note of the co-maker’s 
which it held. In an action by the bank 
against the accommodation maker on the 
first note it was held that he was not en- 
titled to have the proceeds of the mort- 
gage applied to the note which he had 
signed and that he was liable to the 
bank. Merchants’ Bank & Trust Co. v. 
Bushnell, Tenn., 218 S. W. Rep. 709. 37 
B. L. J. 404. 

An accommodation party is liable on 
the instrument to a holder for value and 
he is liable notwithstanding the fact that 
such a holder, at the time of taking the 
instrument, knew him to be only an ac- 
commodation party. N. I. L. Sec. 55. 37 
B. L. J. 350. 

Where an agent is authorized by his 
principal to sign paper as maker or in- 
dorser for the principal in the regular 
course of business, the principal is not 
liable on a note signed by the agent in 
the principal’s name for accommodation, 
except to a bona fide purchaser of the 
paper without notice. Bird v. Daggett, 
97 Mass. 494. 37 B. L. J. 351. 


Rights of accommodation party after pay- 
ment. 


Where a person who signs a note as 
maker for the accommodation of the 
payee is compelled by a subsequent 
holder to pay the note, he can recover 
the amount from the payee. Peale v. 
Addicks, 174 Pa. St. 543. 37 B. L. J. 351. 


Where a person who signs a note for 
accommodation is compelled to pay it, he 
can recover from the accommodated 
party the amount which he was com- 
pelled to pay and all expenses legitimate- 
ly incurred. Thompson v. Taylor, 72 N. 
Y. 32. 37 B. L. J. 351. 


§41. Note given to deceive bank exam- 
iner. 

The president of a bank, who had bor- 
rowed more from the bank than the law 
permitted, persuaded a person to sign as 
maker a note payable to the bank, for the 
purpose of concealing the excessive loan 
from the bank examiner, it being under- 
stood that the maker would never be 
called upon to pay the note. It was held 
that the note could be enforced against 
the maker by the bank. Bank of Dexter 
v. Simmons, Mo. 204 S. W. Rep. 837. 37 
B. L. J. 351. 


§43. Effect of extension of time. 

An accommodation maker of a note is 
not discharged from liability by the fact 
that the holder extends the accommo- 
dated party’s time to pay, without the 
knowledge or consent of the maker. 
Wolstenholme v. Smith, 34 Utah 300. 37 
B. L. J. 352. 


§45. Effect of surrender of collateral. 


The surrender of collateral securing an 
accommodation note, without the consent 
of the accommodation party, releases the 
latter from liability. Drexel v. Pusey, 
Neb., 77 N. W. Rep. 351. 37 B. L. J. 352. 


AGENTS. 
§48. Agent’s authority to indorse. 

The authority to indorse and transfer 
negotiable paper may be given verbally. 
Bank v. Hohn, 146 Mo. App. 699. 37 B. 
L. J. 424. 


ALTERED PAPER. 
§63. Liability of drawee to drawer. 

A bank is liable to its depositor where 
it pays a check of his which has been 
fraudulently raised, but is not liable 
where it appears that the check had been 
drawn so negligently as to permit it to 
be easily raised. First National Bank v. 
Walling & Son, Tex., 218 S. W. Rep. 
1080. 37 B. L. J. 410. 


BANKING. 
§92. Name of bank. 

The Bank of Europe, in New York City, 
secured a court order permitting it to 
change its name to the Republic Bank of 
New York. The Public National Bank 
of New York applied to the court to have 
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the order permitting the change of name 
vacated. Both banks had branches on 
the east side of New York City and the 
Public National Bank showed that con- 
fusion had already been caused among 
persons dealing with it by the smiliarity 
in names. It was held that the order 
permitting the change of name should be 
set aside. In re Bank of Europe, 179, N. 
Y. Supp. 664. 37 B. L. J. 240. 


§93. Power to create a bank. 


The North Dakota statutes creating the 
Industrial Commission of North Dakota, 
establishing the Bank of North Dakota, 
providing for various bond issues, etc., 
are constitutional. Green v. Frazier, U. 
S., 40 Sup. Ct. Rep. 499. 37 B. L. J. 486. 


§94. State control of banking business. 


The State Securities Commission of 
Minnesota may refuse to issue a certifi- 
cate of authority to engage in the bank- 
ing business, where it is satisfied that 
there is no reasonable public demand for 
a new bank. State v. State Securities 
Commission, Minn., 176 N. W. Rep. 759. 
37 B. L. J. 446. 


§100. Practicing law. 


A corporation organized under the laws 
of New York, authorized to insure titles 
to real estate, may draw a contract of 
sale, deed, bond and mortgage and attend 
to the execution of these instruments in 
connection with issuing a policy of title 
insurance on the real estate to which they 
refer. The same does not constitute a 
violation of section 280 of the New York 
Penal Law, which prohibits corporations 
from practicing law. People v. Title 
Guarantee & Trust Co. N. Y., 37 B. L. J. 
174. 

A trust company prepared a bill of sale 
of personal property and a chattel mort- 
gage, for which service a fee was charged 
and paid. The company had not held it- 
self out as being entitled to practice law 
and it offered no legal advice to the per- 
sons for whom the papers were prepared. 
It was held that the company did not 
thereby violate section 280 of the New 
York Penal Law, which prohibits corpo- 
rations from pacticing law. People v. 
Title Guarantee & Trust Co., 125 N. E. 
Rep. 666. 37 B. L. J. 176. 


BANKRUPTCY. 


§112. Must appear that preference was 
intended. 

Where a person liable on promissory 

notes which are held by a bank pays the 


notes to the bank and within four months 
thereafter a petition in bankruptcy is 
filed against him, the trustee in bank- 
ruptcy may recover the amount of the 
payments from the bank if it appears 
that, at the time of the payment, the bank 
had reasonable cause to believe that the 
party making the payment was insolvent, 
Tremont Trust Co. v. Cohen, 263 Fed. 
Rep. 81. 37 B. L. J. 473. 


Payment of note by insolvent estate. 

Where a note has been paid by the ad- 
ministrator of an insolvent estate and 
the money is received in good faith by 
the holder, the estate cannot recover the 
money back, where allowing such recov- 
ery would leave the creditor without any 
claim which he could enforce against the 
estate. Morris v. Porter, Me. 33 Atl. 
Rep. 15. 37 B. L. J. 810. 


BILLS OF LADING. 


§129. Liability of carrier where goods 
delivered without taking up bill. 


A bank, which discounts a draft at- 
tached to a bill of lading, providing that 
the shipment is not to be delivered except 
upon presentment of the bill, may recover 
from the railroad company such damages 
as it sustains through the act of the rail- 
road in delivering the shipment without 
the surrender of the bill. National Bank 
of the Republic v. Hines, Wash., 192 Pac, 
Rep. 889. 37 B. L. J. 838. 


§134. Rights of discounting bank as 
against creditor of shipper. 


One Covington, .at Montgomery, Ala., 
drew a draft on a party in Richmond, 
Va., attached to it a bill of lading for a 
shipment of corn and deposited the draft 
and bill in the plaintiff bank. The bank 
credited the draft to Covington’s account 
as cash and he was allowed to check out 
the proceeds. The bank forwarded the 
draft to its correspondent at Richmond. 
While the proceeds were in the hands of 
the correspondent they were attached by 
the defendant, a creditor of Covington’s. 
It was held that the bank and not the 
creditor was entitled to the proceeds. 
Upon crediting the draft to Covington’s 
account and permitting him to withdraw 
the proceeds the bank became the owner 
of the draft and of the shipment of corn 
against which it was drawn and Coving- 
ton thereafter had no interest in the 
draft or its proceeds attachable by a 
creditor. Fourth National Bank v. Bragg, 
Va., 102 S. E. Rep. 649. 37 B. L. J. 336. 


| | 


BONDS. 
Sale of bonds. 


On December 14, 1916, the plaintiff pur- 
chased from the defendants, dealers in 
bonds, 10,000 marks of the fifth German 
war loan bonds, paying for them the sum 
of $1,775. The defendants did not have 
the bonds at the time and they issued a 
receipt, reciting full payment and that 
the bonds would be delivered against the 
return of the receipt on the arrival of the 
bonds from Europe. In January, 1919, 
the bonds not having arrived, the plain- 
tiff brought suit to recover back the 
money which he had paid to the defend- 
ants for the bonds. The court ‘held that 
the contract was valid when entered into, 
that the entry of this country into the 
war did not cancel the contract, but 
merely suspended it until the declaration 
of peace and that the plaintiff was not 
entitled to the return of his money. Er- 
dreich v. Zimmerman, 179 N. Y. Supp. 
829. 37 B. L. J. 411. 

An agreement to pay one-half of the 
purchase price of a house in Liberty 
Bonds means Liberty Bonds at their face, 
not their market value. Nelson v. Rhem, 
N. C. 102 S. E. Rep. 395. 37-B. L. J. 283. 


§151. Power to issue. 


The Constitution of Ohio provides that 
no municipality shall raise money for, or 
lend its credit to, any corporation or as- 
sociation. Under this provision it is held 
that a city has no power to issue bonds 
to raise funds for repairing and recon- 
structing the roadbed of a street rail- 
way, even though the cost is assessed 
against the railway company and the 
amount is made a lien against the com- 
pany’s property. City of Cincinnati v. 
Harth, Ohio, 128 N. E. Rep. 263. 37 B. L. 
J. 687. 

Under a statute declaring that a coun- 
ty shall not issue bonds at less than their 
par value, if bonds are issued at par and 
a commission of 5% paid to the buyer, 
the county may subsequently recover the 
amount of the commission paid. In this 
case the bid for the bonds was made by 
a corporation and the county agreed to 
pay the commission to one who controlled 
the corporation and owned practically all 
of its stock. Koochoching County v. 
Elder, Minn., 176 N. W. Rep. 195. 37 B. 
L. J. 325. 

Under the Constitution and the stat- 
utes of the State of Washington a county 
has the right to issue bonds for the pur- 
pose of constructing, repairing and im- 
proving roads, within the limit of 1% 
per cent. of the taxable property in the 
county, without authorization from the 
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people. Rust v. Kitsap County, Wash., 


. 189 Pac. Rep. 994. 37 B. L. J. 474. 


§154. Validity. 


Under the laws of Mississippi an elec- 
tion for district school equipment bonds 
must be held “at the schoolhouse of said 
district.” Barrett v. Cedar Hill C. S. Dis- 
trict, Miss., 85 So. Rep. 125. 37 B. L. J. 
604. 

Under the laws of West Virginia the 
period for which county road bonds may 
run is limited to 34 years. State v. Eng- 
land, W. Va., 103 S. E. Rep. 400. 37 B. 
L. J. 603. 

Under a statute requiring municipal 
bonds to be issued within one year after 
the bond election, bonds authorized but 
not issued at the time of the enactment 
of the statute may be issued within a 
year after the statute becomes effective. 
Rosenstock v. Board of Supervisors, Miss., 
85 So. Rep. 91. 37 B. L. J. 602. 

Under the Minnesota statute, requiring 
a majority of “five-eighths of those vot- 
ing on the question” in order that mu- 
nicipal bonds may be issued, blank bal- 
lots cast at the election should be ignored 
in determining the percentage of votes in 
favor of the issue. Powers v. Village of 
Chisholm, Minn., 178 N. W. Rep. 607. 37 
B. L. J. 601. 

A state, city or county may issue bonds 
to provide funds for erecting a war me- 
morial. Hill v. Roberts, Tenn., 217 S. W. 
Rep. 37 B. lL. J. 283. 

An issue of highway bonds is not in- 
validated by the fact that the notice of 
election does not describe the thhighways 
to be constructed and improved. Modoc 
County v. Ballard, Cal., 189 Pac. Rep. 321. 
37 B. L. J. 442. 

An ordinance authorizing a $2,000,000 
issue of bonds for the extension of the 
sewage system of the city of Louisville, 
Ky., provided that public notice of the 
time, place and purpose of the election 
upon the proposition of issuing the bonds 
should be given for at least ten days 
prior to the election in each of the news- 
papers published in Louisville, “in which 
notice this ordinance shall be embodied.” 
The ordinance was not embodied in its 
entirety in any of the advertisements of 
the bond issue. The issue was attacked 
on the ground that this neglect rendered 
it invalid. But it appeared that, during 
a long period of time, the issue was con- 
stantly kept before the public by news 
items, editorials, placards, posters, motion 
pictures, volunteer solicitors and every 
device known to the advertising expert. 
It was held that this was a substantia? 
compliance with the ordinance and that 
the bonds were valid. Gollar v. City of 
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Louisville, Ky., 219 S. W. Rep. 421. 
L. J. 381. 

An issue of city school bonds will be 
held valid by the courts, even though the 
requirements of the statute under which 
the election is held and the bonds issued 
are not strictly followed, where the re- 
quirements deviated from are directory 
in nature and not mandatory. Board of 
Commissioners v. Malone & Co., N. C., 
103 S. E. Rep. 134. 37 B. L. J. 558. 

The commissioners of roads gave notice 
by advertisement for 30 days, as required 
by the laws of Georgia, that a bond elec- 
tion would be held on a certain day to 
determine whether or not the county 
should issue road bonds in the sum of 
$500,000. The taxpayers at the election 
authorized the issuance of the bonds. It 
was held that the superior court had no 
authority, at the request of the commis- 
sioners and over the objection of tax- 
payers, to validate bonds in the sum of 
$350,000. Paulk v. Berrien County, Ga., 
102 S. E. Rep. 172. 37 B. L. J. 540. 

On March 8, 1919, an enactment of the 
State of North Carolina, authorizing an 
increase in the interest rate of township 
bonds from five per cent. to six per cent. 
was ratified. Five days before the rati- 
fication a petition was filed with the 
county commissioners, asking that an 
election be ordered to authorize the is- 
suance of $30,000 road bonds. The elec- 
tion was not ordered, however, until after 
the date of the ratification. It was held 
that bonds, bearing six per cent. interest, 
issued pursuant to this election were 
valid. Commissioners v. Spitzer & Co., 
N. C., 102 S. E. Rep. 778. 37 B. L. J. 
535. 


37 B. 


§156.—Bidding for bonds. 


The defendant bank was the success- 
ful bidder for an issue-of $50,000 of 
school bonds. The statute required no- 
tice of the election to be published in two 
issues of two weekly newspapers. The 
notice was published in two issues of but 
one weekly newspaper. There were more 
than 1,000 legal voters in the district, but 
only 125 voted, 101 in favor of the issue 
and 24 against it. It was held that the 
issue was illegal because of non-com- 
pliance with the statute and that the 
bank could not be compelled to accept 
the bonds. Aldrich v. Gallup State Bank, 
N. M., 182 Pac. Rep. 863. 37 B. L. J. 38. 


§158. Rights of parties. 


A trust mortgage, providing for the is- 
suance of $25,000,000 five per cent. gold 
,bonds by the Denver Tramway Co., named 
a trust company as trustee. The mort- 


gage provided for certain payments to 
the sinking fund, based on the number 
of bonds issued and outstanding on cer- 
tain dates. A number of bonds were exe- 
cuted by the tramway campany, certified 
by the trust company and delivered to 
the trust company. These bonds the 
tramway company used from time to time 
as collateral, The court, in construing 
the mortgage, held that these bonds 
should be included with those outstand- 
ing in the hands of the public, in com- 
puting the amount of the payments to be 
made to the sinking fund. Bankers’ 
Trust Co. v. Denver Tramway Co., 183 
N. Y. Supp. 326. 37 B. L. J. 644. 


§161. Fidelity bonds. 


A fidelity bond, insuring a bank against 
losses through the dishonesty of an em- 
ployee during a period of two years, pro- 
vided that “any claim against the surety 
hereunder must be duly presented to the 
surety within (6) months after the date 
of the termination of the surety’s lia- 
bility hereunder for any reason.” Defal- 
cations by the employee were discovered 


‘twenty-two months after the expiration 


of the two year period and the claim was 
thereafter presented to the surety. The 
bank claimed that it had until six months 
after the expiration of the time prescribed 


_ by the statute of limitations for bringing 


an action on the bond. The court held 
that the provision of the bond was in it- 
self a short statute of limitations and 
that the bank had no rights under the 
bond, because it had not filed its claim 
within six months after the expiration of 
two year period covered by the bond. 
First National Bank v. National Surety 
Company, N. Y., New York Law Journal 
May 12, 1920. 37 B. L. J. 299. 

The plaintiff bank secured a fidelity 
bond, insuring it against loss through the 
dishonesty of its cashier and assistant 
cashier. The bond provided that the 
bonded officials might be transferred from 
one position to another at the bank’s 
pleasure. Later the two officials pur- 
chased sufficient stock to give them con- 
trol of the bank, elected themselves to 
the board of directors, which consisted of 
three members, and, as directors, made 
themselves president and cashier of the 
bank. In an action by the bank against 
the surety company to recover for losses 
sustained through the wrongful acts of 
the officers in question, it was held that 
the fact that the officers became in sub- 
stance the owners and managers of the 
bank and were no longer employees, did 
not affect the surety company’s liability 
and that it was responsible for loss sus- 
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tained by the bank. Bank of Willow 
Lakes v. Syverson, S. Dak., 178 N. W. 
Rep. 989. 37 B. L. J. 723. 


CERTIFICATES OF DEPOSIT. 


Questions and answers on certificates 
of deposit. 37 B. L. J. 743-752. 


Definition. 


A certificate of deposit is a written 
acknowledgment by a bank of the receipt 
of a sum of money on deposit, which the 
bank agrees to pay to bearer or to order; 
it is in legal effect a promissory note and 
is governed, in most respects, by the same 
general rules. Farmersville Bank  v. 
Greenville Bank., 84 Tex. 40. 37 B. L. J. 
751. 


§168. Authority of bank or trust com- 
pany to issue. 


Under a statute, forbidding banks to 
issue bills or notes unless payable on de- 
mand, time certificates could not be is- 
sued. Peru Bk. v. Fahnsworth, 18 Il. 563. 
37 B. L. J. 751. 

Certificates of deposit are not intended 
to circulate as money and are, there- 
fore, not affected by a provision forbid- 
ding banks to issue notes intended to 
circulate as money. Pelham v. Adams, 
17 Barb. (N. Y.) 384. 37 B. L. J. 751. 


§170. 


Provided it contains words of negotia- 
bility, the certificate is a negotiable in- 
strument. Welton v. Adams, 4 Cal. 37. 
37 B. L. J. 751. 

A certificate “payable to the said C. J. 
or her assigns” is neither payable to 
order nor to bearer and not negotiable. 
Zander v. N. Y. Security & Trust Co., 78 
N. Y. Supp. 900. 37 B. L. J. 752. 

A certificate of deposit which reads: 
“Partin Manufacturing Co. (a corpora- 
tion) has deposited with this bank $500.00 
payable six months without per cent. per 
annum interest on return of this certifi- 
cate properly indorsed,” is a negotiable 
instrument under the Negotiable Instru- 
ments Law, requiring an instrument to 
be payable to order or to bearer and can 
be enforced by a holder in due course, 
notwithstanding an agreement between 
the orginal parties that the certificate 
should be payable only to certain per- 
sons. Nelson v. Citizens’ Bank, 180 N. Y. 
Supp. 747. 37 B. L. J. 332. 

The words “not transferable” on a cer- 
tificate merely amount to notice that the 
certificate is not negotiable. and do not 
render it unassignable. Dollar v. Inter- 


Negotiability. 
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national Banking Corp., 10 Cal. App. 83. 
37 B. L. J. 752. 


§171. Time of payment. 


A provision that a certificate is pay- 
able on its return does not render the 
certificate conditional and does not affect 
its negotiability. Kirkwood v. Hastings 
Bank, 40 Neb. 484. 37 B. L. J. 751. 


§174. Demand for payment. 


No right of action accrues to the holder 
of the certificate until there has been pre- 
sentment and demand. In this respect, 
a certificate of deposit differs from a 
promissory note, for the holder of a note 
may bring action against the maker 
without previous demand. Brown v. Mc- 
Elroy, 52 Ind. 404. 37 B. L. J. 751. 


§176. Payment of certificate. 


Where a person deposits money in a 
bank and takes a certificate payable to 
himself or another, the bank has no right 
to pay such certificate after the death of 
the depositor, to the other party named 
as payee. Baltimore Bank v. Wrightson, 
63 Md. 81. 37 B. L. J. 752. 


§183. Interest. 


A certificate bearing interest without 
specifying the period for which it is to 
run, bears interest after maturity as well 
as before. Payne v. Clark, 23 Mo. 259. 
37 B. L. J. 751. 

It is contrary to public policy for a 
bank to pay or agree to pay interest on 
deposits at the full legal rate, and that a 
certificate bearing interest at such rate is 
void insofar as it relates to the payment 
of interest at that rate. Morrison Bk. v. 
Michael, Okla., 153 Pac. Rep. 1114. 37 
B. L. J. 751. 


§184. Rights of holder. 


A few days before his death the owner 
of certificates of deposit transferred them 
by indorsement to his daughter. She 
presented the certificates to the bank 
which issued them and the latter refused 
to pay them or to return them to her, do- 
ing so probably at the request of the ad- 
ministrator of the payee of the certificates. 
In an action by the daughter against the 
bank it appeared that the certificates 
constituted practically the decedent’s en- 
tire estate. It was held that the jury was 
warranted in finding the decedent was 
mentally incompetent to make the trans- 
fer and that the daughter was not en- 
titled to judgment against the bank. . Rich- 
mond v. First National Bank, Ia., 179 N. 
W. Rep. 59. 37 B. L. J. 794. 


§185. 


Certificate fraudulently issued. 


Anyone purchasing a certificate signed 
‘by a bank cashier, payable to his own 
order, is put upon notice by its form and 
is not a holder in good faith.. Lee v. 
Smith, 84 Mo. 304. 37 B. L. J. 752. 


CERTIFIED CHECKS. 
Authority of directors to certify. 


Although it is seldom used the directors 
of a bank have the power to certify 
checks, but, to use it, they must act as a 
board and a director individually has no 
power to certify. Cooke v. State Nat. 
Bank, 52 N. Y. 96. 37 B. L. J. 750. 


§190. Cashier. 


The cashier of a bank has authority 
by virtue of his office to certify checks. 
Cooke v. State Nat. Bank, 52 N. Y. 96. 
37 B. L. J. 750. 

The cashier has no authority to certify 
his individual check. Gale v. Chase. Nat. 
Bank, 104 Fed. Rep. 214. 37 B. L. J. 750. 


§191. Assistant cashier. 

An assistant cashier has no authority 
to certify checks unless the same is ex- 
pressly conferred upon him. Pope v. 


Bank of Albion, 57 N. Y. 126. 37 B. L. J. 
750. 
§199. Retention of check as certification. 


The drawer of a check on the defend- 
ant bank delivered it to the payee in 
payment for a business purchased from 
the latter. The payee deposited the check 
in the plaintiff bank with instructions to 
send it direct to the defendant bank for 
collection. The check arrived after bank- 
ing hours. An employee of the defend- 
ant drew a draft for the amount, in favor 
of the plaintiff and placed it in the mail. 
The check was not charged against the 
drawer’s account and no entry respecting 
it was made in the defendant's books. 
That evening or early the next morning 
the defendant learned that checks which 
the drawer had previously deposited to 
his credit had been protested. As a result 
the account of the drawer of the check 
showed a large overdraft. The defend- 
ant called up the plaintiff on the phone, 
asking that the draft when it arrived be 
returned, but received no _ satisfactory 
answer. The defendant then took the 
matter up with the post office and the 
letter containing the draft was inter- 
cepted and returned. It was held that, 


inasmuch as the defendant took steps to 
reclaim the letter containing the draft 
within twenty-four hours after the re- 
ceipt of the check, there had been no ac- 
ceptance or certificatian of the check by 
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the defendant under the section of the 
Negotiable Instruments Law, which al- 
lows the drawee twenty-four hours after 
presentment in which to decide whether 
or not to accept. Traders’ National Bank 
v. First National Bank, Tenn., 217 S. W. 
Rep. 977. 37 B. L. J. 184. 


§202. Certification of postdated check. 


A bank cashier has no authority to cer- 
tify a postdated check. Clark Nat. Bank 
v. Bank of Albion, 52 Barb. (N. Y.) 592. 
37 B. L. J. 750. 


§203. Certification of overdraft check. 
Where a bank, through a mistake, cer- 
tifies an overdraft check for a depositor 
and afterwards pays the check, it may 
recover the amount of the overdraft from 
the depositor. A depositor is liable to his 
bank for overdrafts made by him, and 
the fact that a check is certified does not 
affect the bank’s right to collect from 
him. Prowinsky v. Second National Bank, 
D. C., 265 Fed. Rep. 1003. 37 B. L. J. 698. 


§208. Certification of altered, forged and 
fraudulently obtained paper. 


Where a bank certifies and then pays 
a check bearing a forged indorsement, it 
ean recover from the holder the money 
paid to him. The certification does not 
admit the genuineness of the indorse- 
ments. First National Bank v. North- 
western Nat. Bank, 152 Ill. 296, 38 N. E. 
Rep. 739. 37 B. L. J. 749. 


CHECKS. 


Questions and answers on checks. 
B. L. J. 743-752. 


Rights of Holder. 


A depositor in the defendant bank drew 
a check for $4,000 and delivered it to the 
payee as a gift. Upon presentment the 
bank refused to pay the check and the 
drawer died on the day following. In an 
action by the payee against the bank it 
was held that the bank was not liable. 
The payee of a check cannot enforce it 
against the drawee bank for the reason 
that there is no contractual relation be- 
tween the holder of a check and the 
drawee bank. Edwards v. Guaranty 
Trust Co., Cal., 192 Pac. Rep. 324. 37 B. L. 
J. 798. 

The holder of an uncertified check can- 
not enforce it against the drawee bank. 
National Bk. v. Millard, 10 Wall. (U. 8S.) 
152. 37 B. L. J. 747. 

Where a check presented in due time 
is refused because of the drawee bank's 
failure the payee may sue the drawer of 
the check, or he may bring an action 
against him upon the original indebted- 
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ness. Henry v. Conley, 48 Ark. 267. 37 
B. L. J. 748. 

The parties may, by an agreement be- 
tween themselves to that effect, cause the 
check to work as an assignment. Hove 
v. Stamphope Bank, 138 Ia. 39. 37 B. L. 
J. 748. 


§218. Lost check. 


The payee of a check sent it to his bank 
for deposit to his credit, after indorsing 
it as follows: “Broadway Trust Co., for 
deposit only to the credit of Charles 
Sterne”. The check was lost in the mail 
and the drawer refused to pay the 
amount to the payee unless protected by 
an indemnity bond with a surety. In an 
action by the payee against the drawer 
it was held that the payee was entitled 
to the amount of the check upon giving 
his bond without a surety. Sterne v. 
South Jersey Title & Trust Co. N. J., 
110 Atl. Rep. 589. 37 B. L. J. 565. 


CLEARING HOUSES. 
§223. Clearing house rules. 


Under the rules of the Seattle Clearing 
House a member bank clearing for a non- 
member is liable for checks drawn on 
the non-member and held by member 
banks at the time when the member gives 
notice to the other members that it will 
no longer act as clearing house agent. 
The member is entitled to reimburse 
itself out of cash and securities deposited 
with it by the non-member. Moore v. 
American Savings Bank, Wash., 189 Pac. 
Rep. 1010. 37 B. L. J. 478. 


COLLECTIONS. 


Par collection by Federal Reserve Bank. 
Under the provisions of the Federal 
Reserve Act a Federal Reserve Bank may 
present checks for payment over the 
counters of non-member drawee banks, 
which refuse to remit at par for such 
checks through the mails, and in so doing 
does not violate any of the rights of the 
non-member banks. American Bank & 
Trust Co. v. Federal Reserve Bank, U. S. 
Cir. Ct. of App. November 19, 1920. 37 
B. L. J. 829. Affirming 37 B. Li J. 213. 


§227. Duties of collecting bank; liability 
for negligence generally. 

The payee of a check indorsed it to the 
order of “Integrity Title Insurance & 
Trust Co.” and deposited it to his credit. 
The name of the company had been re- 
cently changed to Integrity Trust Co. 
The check was indorsed in the new name 
and presented to the drawee for payment. 
The drawee refused to pay for want of a 
proper indorsement. The check was sent 


back to the drawee again indorsed “In- 
tegrity Trust Co.” The drawee offered to 
give its check on another bank but this 
was refused. The following day the 
drawee failed. It was held that the trust 
company had been negligent in not duly 
presenting the check properly indorsed 
and that it could not hold its depositor 
liable for the amount of the check. In- 
tegrity Trust Co. v. Lehigh Ave. Assoc., 
Penn., 110 Atl. Rep. 93. 37 B. L. J. 437. 

The owner of real property executed a 
deed and drew a draft on the grantee for 
the purchase price. The deed and draft 
were delivered to a bank for collection 
and this bank sent them to the defendant 
bank. The defendant was instructed to 
deliver the deed only upon payment of a 
certain amount. The instructions made 
allowance for a deduction of $1,770 from 
the amount of the draft. The defendant, 
however, allowed the drawee to deduct a 
further sum of $1,666, claiming that this 
represented a further indebtedness due 
from the. drawer to the drawee. It was 
held that the defendant was liable for 
$1,666 to the drawer. It had no option in 
the matter and its duty was to make 
collection in accordance with the instruc- 
tions it had received. First National 
Bank v. Dickerson, Ga., 101 S. E. Rep. 
194. 37 B. L. J. 115. 

A note, payable to Mary Bell, was de- 
livered for collection to the defendant 
bank by the brother of the payee. He 
told the bank that, while the note was 
trustee and that the proceeds belonged to 
payable to his sister, she was merely a 
him and, when collected, should be de- 
posited to his credit. The bank wrote to 
the sister about it and she replied de- 
manding that the money be sent to her. 
Without notifying the brother the bank 
collected the money and paid it to the 
sister. On the trial it was established 
that the note actually belonged to the 
brother. It was held that the bank was 
liable to him for the amount ($2,655.76) 
and costs. Bell v. German-American 
Trust & Savings Bank, Cal., 185 Pac. 
Rep. 217. 37 B. L. J. 168. 


COMMITTEE OF LUNATIC. 
Commission. 


Under the Kentucky statutes the com- 
mittee of a lunatic is not entitled to a 
commission of 5% on the amount re- 
ceived, but 5% only on the amount re- 
ceived and distributed. Where the com- 
mittee has funds in his hands at the end 
of the year which should have been in- 
vested, he is chargeable with interest 
from the end of the year. McCreery’s 
Administrator v. McCreery’s Committee, 
Ky., 215 S. W. Rep. 78. 37 B. L. J. 46. 
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CONSIDERATION. 


Questions and answers on considera- 
tion. 37 B. L. J. 347-352. 


§262. Instances of sufficient considera- 
tion. 


The maker of a note delivered it to the 
payee in payment of a claim against the 
maker’s son. It was held that the note 
was supported by valid consideration, and 
could be enforced by the payee. Crombie 
v. McGrath, 139 Mass. 550. 37 B. L. J. 
350. 

Where A and B exchange notes, B's 
note is supported by sufficient considera- 
tion, although A is insolvent and unable 
to pay his note. Rice v. Grange, 131 N. 
Y. 149. 37 B. L. J. 350. 

Where a debtor, after the claim against 
him has been barred by the statute of 
limitations, gives his creditor his note for 
the debt, the note can be enforced. Fall 
v. Dial, 14 S. C. 247. 37 B. L. J. 350. 

Where a debtor gives his note to his 
creditor for an amount greater than the 
amount actually due, the creditor can en- 
force the note for the amount due. Still 
v. Snow, 66 Vt. 277. 37 B. L. J. 350. 

The bank examiner directed a bank to 
get rid of a $10,000 note which it held. 
The officers of the bank took the note up. 
It was held that they were entitled to 
recover on the note against one wno had 
signed it. Maple-Gallia Coal Co. v. 
Thomas, Pa., 109 Atl. Rep. 602. 37 B. L. 
J. 324. 


§266. Instances of insufficient considera- 
tion. 


The maker of a note delivered it in 
«xchange for another note which he later 
discovered was void because of usury. It 
was held that the usurious note did not 
constitute valid consideration and that 
the maker could not be held liable on his 
note except by a holder in due course. 
Sweet v. Spence, 35 Barb. (N. Y.) 44. 
37 B. L. J. 350. 

The maker of a note which recited that 
it was given in consideration of natura! 
love and affection delivered it to his son 
as a gift. It is held that the note was 
not supported by a sufficient considera- 
tion, and that the son could not enforze 
it. Fink v. Cox, 18 Johns, (N. Y.) 145. 
37 B. L. J. 350. 


§267. Illegal consideration. 


The Constitution of Texas provides that 
“no corporation shall issue stock or bonds 
except for money paid, labor done or 
property actually received, and all fic- 
titious increase of stock or indebtedness 
shall be void.” Under this provision a 


note given to a corporation, in payment 
for stock issued by it, is void and cannot 
be enforced even by a holder in due 
course. Masterson v. Turnley, Tex., 220 
S. W. Rep. 428. 37 B. L. J. 387. 

A note given by a man to his wife 
in consideration of her agreement not to 
contest an action for divorce is founded 
on an illegal consideration and unenforce- 
able. Foley vy. Speir, 100 N. Y. 552. 37 
B. L. J. 350. 


CONTRACTS. 
Christmas savings club agreement. 


The plaintiff company entered into a 
contract with the defendant bank, by 
which it agreed to give to the bank an 
exclusive license to use for a period of 
five years its system of operating a 
“Christmas Savings Club,” representing 
that it had a patent and copyright on 
the plan and was in a position to sell 
the exclusive right to use it. After three 
years another bank in the same town 
started a similar club under a contract 
with a different Christmas Club com- 
pany. The defendant bank then refused 
to pay the license fee and when sued it 
offered to show that the plan was not a 
proper subject of patent or copyright and 
that, therefore, the plaintiff's representa- 
tion as to exclusive use of the plan was 
untrue. The court refused to receive this 
testimony and judgment was given for 
the plaintiff. On appeal it was held that 
the testimony should have been admitted 
and a new trial was ordered. Landis 
Christmas Savings Club v. Merchants’ 
National Bank, N. C., 100 S. E. Rep. 607. 
37 B. L. J. 25. 


CORPORATIONS. 
§285. Compensation of officers. 


The officers and directors of a corpora- 
tion are not entitled to compensation for 
performing the usual duties as such, in 
the absence of an express provision for 
compensation, by statute, charter or 
agreement. A contract to compensate an 
officer or director, however, may be im- 
plied where the services performed are 
of an unusual character. Fox v. Arctic 
Placer Mining & Milling Co., N. Y., 128 
N. E. Rep. 154. 37 B. L. J. 625. 


DEPOSITS. 
Obligation to accept deposits. 


A bank is under no obligation to ac- 
cept deposits offered to it, but in open- 
ing accounts and receiving deposits is 
free to select whom it will as customers 
trom among those that offer. Chicago M. 
& F. Ins. Co. v. Stanford, 28 Ill. 168; Ja- 
selli v. Riggs Nat. Bank, 36 App. Cas. 


— 
| 


xii THE BANKING LAW JOURNAL 


(D. C.) 159; Reid v. Charlotte Nat. Bank, 
150 N. C. 99, 74 S. E. Rep. 746; Elliott 
v. Capital City State Bank, 128 Ia. 275, 
103 N. W. Rep. 777. 37 B. L. J. 190. 


Deposit created to deceive bank examiner. 


The reserve of the Farmers’ Bank was 
below the amount required by law. Its 
president arranged with the defendant 
bank for a loan of $8,000. The president 
executed his personal note for that 
amount and delivered it to the defend- 
ant. The $8,000 was credited to the 
account of the Farmers’ Bank and it was 
agreed verbally that no part of it should 
be withdrawn, that the Farmers’ Bank 
should pay interest at the rate of 6 per 
cent., and that the defendant might at 
any time charge the loan against the de- 
pos:t. The purpose of the arrangement 
was to swell the apparent assets of the 
Farmers’ Bank “presumably for the bene- 
fit of inquisitive bank examiners”. The 
Farmers’ Bank was to be liable, but was 
not to appear liable on the books of either 
bank. The defendant issued a deposit 
slip in the usual form, showing that the 
Farmers’ Bank had on deposit the sum of 
$8,000, and bearing the memorandum 
“Use of I. W. Avitt, E. C.” Avitt was 
the president of the Farmers’ Bank and 
the letters E. C. were the initials of the 
defendant’s cashier. The Farmers’ Bank 
passed $8,000 to the credit of Mr. Avitt 
and he promptly checked it out. The 
Farmers’ Bank, later becoming insolvent, 
assigned its claim for the deposit to the 
plaintiff. In an action by the latter 
against the defendant bank it was held 
that the defendant was liable for the 
amount on deposit with interest. Bank 
of Slater v. Union Station Bank, Mo., 
222 S. W. Rep. 993. 37 B. L. J. 631. 


‘Returning canceled checks. 

The Clerk of the United States Circuit 
‘Court of Appeals in Chicago had followed 
the practice of depositing the fees and re- 
ceipts of his office and drawing against 
the deposit to pay the expenses of his 
office. At the end of each month the 
bank, in which the deposit was carried, 
returned the canceled checks to the Clerk 
with a statement. The Treasury Depart- 
ment notified the bank that it should 
stop this practice and retain the canceled 
checks in its own files. The court holds 
that the Treasury Department had no 
authority to take this step and that the 
‘bank should not follow its order, but 
should return the canceled checks regu- 
larly to the Clerk. Petition of Clerk for 
Instructions Respecting Canceled Bank 
Checks, 261 Fed. Rep. 154. 37 B. L. J. 117. 


§309. Deposits made when bank in- 
solvent. 


Section 1169 of the Mississippi Code, 1906, 
makes it a crime for a bank director to 
receive a deposit, “having good reason to 
believe that the bank was then and there 
insolvent.” It is held that a director 
cannot be convicted under this statute 
upon evidence which merely shows that 
he was grossly negligent in the discharge 
of his duties as a director, without show- 
ing that his knowledge of the affairs of 
the bank was such as to cause him to 
have good reason to believe that the bank 
was insolvent. Buckley v. State, Miss., 
83 So. Rep. 403. 37 B. L. J. 346, 


§315. Bank’s liability for stolen prop- 
erty. 

The plaintiff subscribed for registered 
Liberty Bonds by signing a card and pay- 
ing money to the defendant bank. The 
bank, however, purchased coupon bonds. 
At about the same time the plaintiff de- 
livered a coupon bond to the bank for 
safe-keeping, for which service the bank 
made no charge. All of the bonds were 
kept in the bank’s safe, but were not 
placed in a burglar-proof compartment 
contained in the safe. Burglars blew off 
the door of the safe and stole the bonds. 
It was held that the bank was liable for 
the amount of the bonds, which it pur- 
chased for the plaintiff, because of its 
failure to buy registered bonds as di- 
rected. And it was liable for the bond 
delivered to it for safe-keeping, because 
it was guilty of gross negligence in not 
putting the bonds in the burglar-proof 
compartment. Merchants’ National Bank 
v. Affholter, Ark., 215 S. W. Rep. 648. 
37 B. L. J. 8. 

A bank accepted Liberty Bonds from 
its customers for safekeeping, making no 
charge for the service. The bank had a 
large iron safe, inside of which was a 
burglar proof compartment. The plaintiff 
delivered bonds in the amount of $500 to 
the bank and they were kept, along with 
bonds of other persons including officials 
of the bank, in the safe, but were not 
placed inside the burglar proof compart- 
ment. The bonds were stolen by burglars, 
who blew off the door of the safe with 
explosives. A verdict in favor of the 
bank was reversed and a new trial granted 
because the trial judge had erroneously 
instructed the jury that the bank was 
bound to exercise no greater care of 
customers’ bonds than it used to protect 
its own bonds or those of its officers. 
Maloney v. Merchants’ Bank of Vander- 
voort, Ark., 217 S. W. Rep. 782. 37 B. L. 
J. 162. 
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§321. Deposits by corporate officials and 


other agents. 

A number of checks, payable to the 
order of the Wagner Trading Company, 
were indorsed by its president “Wagner 
Trading Company, by C. J. Wagner, 
Pres.,” and deposited by Wagner in his 
individual account in the defendant bank. 
Wagner later withdrew the proceeds and 
appropriated them to his own use. He 
had authority to indorse generally checks 
payable to the corporation, but he had 
no authority to use the proceeds of such 
checks for himself. It was held that, in 
permitting the deposit, the bank assumed 
the risk of Wagner’s accounting to the 
corporation for the proceeds of the checks 
and that, when Wagner wrongfully ap- 
propriated the proceeds, the bank became 
liable to the corporation for the amount. 
Wagner Trading Co. v. Battery Park Na- 
tional Bank, N. Y., 126 N. E. Rep. 347. 
37 B. L. J. 293. 

Where a depositor in a bank is in- 
debted to the bank on a promissory note, 
the bank is protected in taking from the 
depositor a check against the deposit, in 
payment of the note, even though the 
money on deposit was held by the de- 
positor as agent or trustee, provided that 
there was nothing about the account to 
indicate its trust character and the bank 


had no knowledgé of the fact that it was 


held in trust. Davis v. Indiana National 
Bank, Ind., 126 N. E. Rep. 489. 37 B. L. 
J. 377. 


§325. Deposits by minors. 


A married woman, under 21 years of 
age, deposited $1,600 in the defendant 
bank. She signed blank checks and de- 
livered them to her husband and on these 
he withdrew the entire deposit. He later 
absconded with the money, abandoning 
his wife. She caused criminal proceed- 
ings to be started against him and, after 
becoming of age accepted $800 from him in 
full settlement of all claims against him 
and had criminal proceedings dropped. 
She then brought suit against the bank 
for the $1,600, claiming that the bank 
should have refused to repay it to her 
until she was 21 years old. It was held 
that a bank may repay a minor’s deposit 
without assuming any risk. It was fur- 
ther held that she could not disaffirm the 
withdrawal of the money after having ac- 
cepted the $800 from her husband in full 
settlement. Smalley v. Central Trust & 
Savings Co., Ind., 125 N. E. Rep. 789. 
37 B. L. J. 164. 


§329. Deposits by one person in name of 
another. 


A man who was engaged in the busi- 
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ness of banking and discounting notes 
made deposits in his wife’s name in 15 
different banks. The deposits were made 
daily in small amounts in one or more of 
the banks, during a period when the de- 
positor was heavily indebted. The de- 
positor died insolvent. One of his credi- 
tors took out letters of administration and 
as administrator brought an action to 
have the deposits set aside as being in 
fraud of creditors. It was held that he 
was entitled to the relief demanded and 
that the deposits should be applied to the 
satisfaction of the decedent’s debts. 
Block v. Amsden, 177 N. Y. Supp. 604. 37 
B. L. J. 48. 


§330. Deposits in two names. 


A woman deposited money belonging 
to her in a savings bank in the joint 
names of her sister and herself. She 
and her sister then signed the following 
statement on the books of the bank: 
“This account is our joint property, and 
is payable on the individual receipt of 
either of us, and in case of death of 
either, to the survivor.” The depositor 
always retained possession of the pass- 
book. It was held that the evidence was 
sufficient to establish a gift to the sister 
and that, upon the depositor’s death she 
was entitled to the deposit. McLeod v. 
Hennepin County Savings Bank, Minn., 
176 N. W. Rep. 987. 37 B. L. J. 451. 


§335. Unclaimed deposits. 

A statute of Pennsylvania requires 
banks and certain other corporations “or- 
ganized or doing business under the laws 
of this commonwealth” to report annually 
unclaimed deposits and in certain cases 
to pay such deposits over to the State. 
It is held that this statute does not apply 
to national banks doing business in Penn- 
sylvania and that such banks are not re- 
quired to report under the statute, Co- 
lumbia National Bank v. Powell, Pa., 108 
Atl, Rep. 445. 37 B. L. J. 77. 

The laws of Pennsylvania require banks 
and certain other corporations engaged 
in receiving deposits of money to report 
each year the deposits on hand, which 
have not been increased or decreased, or 


‘on which interest has not been credited 


at the request of the owner within 14 
years. When the deposit remains in that 
condition for 17 years it must be paid 
to the State. Within 10 years thereafter 
the lawful owners of a deposit may re- 
cover it upon satisfactory proof of 
ownership. It is held that this law does 
not contravene any provision of the Con- 
stitution of the United States or of the 
State of Pennsylvania and that it is valid. 
Germantown Trust Company v. Powell, 
Pa., 108 Atl. Rep. 441. 37 B. L. J. 87. 
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EXECUTORS AND ADMINISTRATORS. 


§348. Qualifications of executor or ad- 
ministrator. 


The fact that the executor named in a 
will is not a permanent resident of the 
state, but is in the state only for the pur- 
pose of administering the estate, does not 
disqualify him from acting as executor. 
Nor is he disqualified by the fact that he 
had been discourteous to the testator’s 
widow and disregarded her wishes in 
regard to the selection of an attorney. 
Kelley v. Beeson, Cal., 186 Pac. Rep. 1041. 
37 B. L. J. 156. 


§351. Compensation. 


A will, which named a trust company 
as executor and trustee, created a trust. 
which was to last during the lifetime of 
the testator’s widow, daughter, son-in- 
law and three grandchildren, and for 
twenty years after the death of the sur- 
vivor of them, when the property was to 
be divided among the testator’s great 
grandchildren. The widow and daughter 
coiitested the will and the court heli 
that the provision creating the trust was 
void and that the widow and daughter 
were entitled to the estate. In attempt- 
ing to sustain the will the trust company 
appealed. In filing its account the com- 
pany claimed credit for $5,000 executor’s 
fees, $4,900 counsel fees incurred on the 
appeal and $437.84 expended in printing 
the papers on appeal. It was heid that 
an executor is not entitled to such fees 
ard disbursements in connection with an 
unsuccessful attempt to sustain the valid- 
ity of the will. Minnesota Loan & Trust 
Company v. Pettit, Minn., 175 N. W. Rep. 
540. 37 B. L. J. 73. 

Where a will directs the executors to 
pay the testator’s debts and certain 
legacies and then gives the residuary 
estate to them in trust for the benefit of 
the testator’s children, the will contem- 
plates a separation between the duties of 
the executors as executors and their 
duties as trustees and they are entitled to 
commissions in both capacities. In re 
Moller’s Estate. 179 N. Y. Supp. 768. 37 
B. L. J. 250. 


§352. Powers and duties. 


In the absence of a provision in the 
will an executor is without authority to 
continue a business belonging to the 
estate. In re Archer 137 N. Y. Supp. 770. 
37 B. L. J. 1965. 

A clause in a will authorizing the ex- 
ecutors and trustees to “manage, con- 
trol, invest and reinvest the same (the 
residuary estate) and the income thereof 
and to sell and convey all or any part 
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thereof with or without covenants in 
their discretion,” does not confer author- 
ity to continue the operation of the 
testator’s business. Matter of Corbin, 101 
N. Y. App. Div. 25. 37 B. L. J. 196. 


§353. Personal liability. 


An executor or administrator is not 
authorized to invest the assets of the 
estate in trade and will be held per- 
sonally liable fer losses sustained through 
such investments. Meyer v. Meyer, 106 
Miss. 638, 64 So. Rep. 420. 37 B. L. J. 
195. 

The executor of an estate, the principal 
asset of which was a retail liquor busi- 
ness, offered it for sale at $17,500, which 
sum was necessary to pay the creditors. 
The largest creditor was a brewing com- 
pany, which owned the premises where 
the business was carried on. A bid of 
$15,000 was rejected. The bidder was 
known to the brewing company and his 
bid was acceptable to it, but the execu- 
tor was not aware of this fact. Before 
the executor was able to obtain a satis- 
factory price federal legislation relative 
to prohibition rendered it worthless. It 
was held that, on this state of facts, the 
executor, who had acted in entire good 
faith, could not be held personally liable 
at the instance of the brewing company. 
In re Murnaghan’s Estate, Pa., 107 Atl. 
Rep. 886. 37 B. L. J. 43. 


FEDERAL RESERVE BANK. 
Jurisdiction. 


The Federal Courts have jurisdiction 
over an action by or against a Federal 
Reserve Bank. A Federal Reserve Bank 
is not a national banking association 
within the meaning of the Judicial Code, 
which makes national banking associa- 
tions citizens of the states in which they 
are located. American Bank & Trust Co, 
v. Federal Reserve Bank, U. S. Cir. Ct. 
of App. November 19, 1920. 37 B. L. J. 
829. Affirming 37 B. L. J. 213. 


FOREIGN 
Cable Transfer. 


An agreement for a cable transfer of 
exchange on London comes within the 
meaning of the statute, of frauds (Section 
85 of the New York Personal Property 
Law), which provides that a contract for 
the sale of goods or choses in action of 
the value of fifty dollars or more shall 
not be valid unless the buyer accepts 
part of the property or pays part of the 
purchase price or unless a memorandum 
in writing of the contract is signed by 
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the party to be charged. Equitable Trust 
Co. v. Keene, 183 N. Y¥. Supp. 699. 37 
B L. J. 700. 


FORGED PAPER. 
$358. Forged paper in general. 


One who forges a certification on a 
check is guilty of the crime of forgery 
under the statutes of California. People 
v. Somsky, Cal., 189 Pac. Rep. 456. 37 
BL. J. 561. 

A draft on a Philadelphia bank, which 
later was discovered to be a forgery, was 
deposited in a bank in Portland, Ore. 
The Portland bank forwarded the draft, 
indorsed restrictively, to the defendant 
bank, its Philadelphia correspondent, for 
colection. The latter collected from the 
drawee and remitted the proceeds to 
Portland, and before the draft was found 
out to be a forgery, the Portland bank 
had paid a large part of the proceeds to 
the depositor. The drawee bank sued the 
Philadelphia bank, to which payment had 
been made, and recovered. (This decision 
igs Union Nat. Bank vy. Franklin Nat. 
Bank, 94 Atl. Rep. 1085, and is published 
in Vol. 32, B. L. J., page 603.) The Port- 
land bank made good the amount to its 
Philadelphia correspondent. It then 
brought this action against the drawee 
bank to recover the amount of the loss 
sustained by it. The court pointed out 
that, when the Philadelphia correspond- 
ent was sued by the drawee bank, it had 
a defense, on the ground that the drawee 
was negligent in not sooner discovering 
the forgery. This defense was not inter- 
posed. The Portland bank had notice of 
the earlier litigation and could have taken 
steps to protect itself. It was held that 
the Portland bank and its Philadelphia 
correspondent, not aving the advantage 
of this defense, when the matter was 
first in court, could not now make use of 
it as a basis of an affirmative action 
against the drawee. Judgment was given 
for the defendant. United States Na- 
tional Bank v. Union National Bank, Pa., 
110 Atl. Rep. 792. 37 B. L. J. 570. 

An insurance company sent to its agent 
two checks, payable to policy holders, 
with instructions to deliver them to the 
payee. The agent wrongfully indorsed 
the payee’s names and collected the 
checks. It appeared that the company 
had knowledge of facts from which it 
should have known that the agent had 
previously committed similar forgeries. In 
an action by the company against the 
drawee bank it was held that the ques- 
tion whether the company was negligent 
in not discovering the agent’s frauds, so 
as to relieve the bank from liability, 
should have been submitted to the jury. 
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A verdict against the bank was reversed 
and a new trial granted. Prudential Life 
Insurance Co. v. National Bank of Com- 
merce, N. Y., 125 N. E. Rep. 824. 37 B. 
L. J. 315, 363. 


§359. Liability of bank to drawer where 
bank pays check bearing forged 
signature. 

The plaintiff partnership had a general 
deposit account in a bank and a similar 
account in the defendant trust company. 
A confidential bookkeeper in the employ 
of the firm forged a series of checks, ag- 
gregating $5,400, on the bank and col- 
lected the proceeds. Then he forged a 
check for $5,000 on the defendant trust 
company, payable to the order of the 
bank, and deposited the proceeds to the 
credit of the firm in the bank. Later he 
rorged another series of checks, aggre- 
gating $5,353.44, on the bank and appro- 
priated the proceeds. The monthly state- 
ments submitted by the bank were 
checked up in the presence of the book- 
keeper, who manipulated the examina- 
tions so as to throw the members of the 
firm off their guard. The defendant con- 
tended that it was not liable for the 
forged $5,000 check because the money 
was paid into the firm’s account in the 
bank. The court held that, notwith- 
standing this fact, the defendant was 
liable. Stumpp v. Farmers’ Loan & 
Trust Co., 178 N. Y. Supp. 811. 37 B. L. 
J. 85. 

A series of forged checks were drawn 
against the account of a depositor and 
paid by the drawee bank. Under the 
custom of the bank its depositors brought 
in their pass-books to be balanced at 
such times as they pleased and called for 
them at their convenience. During the 
time the forgeries were being committed 
the depositor left his book at the bank 
to be balanced, but he did not call for it 
until two months later. The bank ad- 
mitted its liability for the checks paid prior 
to the time when the book was left for 
balancing. But it contended that, having 
left his book at the bank, the depositor was 
under a duty to call for his statement with- 
in a reasonable time, that if he had done sc 
the forgeries would have been discovered 
and that his neglect to do so relieved the 
bank from liability for forged checks 
subsequently paid. The court held that 
the act of a depositor in leaving his pass- 
book to be balanced places him under no 
obligation to call for it within any par- 
ticular time, and that the bank was liable 
for forged checks paid prior to the time 
when the statement and _ cancelled 
vouchers actualiy reached the depositor. 
McCarty v. First National Bank, Ala., 
85 So. Rep. 754. 37 B. L. J. 680. 
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Drawee not entitled to recover 
money paid on check bearing 
forged signature. 

A drawee bank which pays a check, 
bearing a forgery of the drawer’s sig- 
nature, cannot recover the money from 
an innocent holder of the check, to whom 
the bank made payment, where the holder 
was guilty of no fraud or negligence in 
the transaction. Minnehaha National 
Bank v. Pence, S. Dak., 176 N. W. Rep. 
27. 3% B. L. J. 173. 


§361. 


§367. Liability of drawee bank to drawer. 


where check paid on forged in- 
dorsement. 


The plaintiff corporation. was a de- 
positor in the defendant bank. An em- 
ployee of the plaintiff fraudulently ob- 
tained a number of checks signed by the 
plaintiff, on which he forged the payees’ 
indorsements and collected the checks. 
The plaintiff's pass-book contained a 
printed stipulation that,, unless it re- 
ported to the bank checks paid on forged 
indorsements within ten days after re- 
ceiving the cancelled checks, it should 
be deemed to have consented to the pay- 
ment, thereby releasing the bank from 
liability. It was held that this rule was 
no protection to the bank because it 
could not show that it had been called 
to the attention of one of the plaintiff's 
officers or that the plaintiff had other- 
‘wise assented to it. Ios Angeles Invest- 
ment Company v. Home Savings Bank, 
Cal., 182 Pac. Rep. 293. 37 B. L. J. 15. 

One Thomas falsely represented to the 
plaintiff that he was the agent of Abbie 
Gilbert and that she desired a loan of 
$2,000 on mortgage. Thomas delivered 
to the plaintiff a mortgage forged in the 
name of Abbie Gilbert, and received from 
him a check for $1,000, payable to the 
order of Abbie Gilbert, and, later, a check 
for $1,000, payable to the order of Thom- 
as. Both checks were drawn on the de- 
fendant bank. Thomas forged t in- 
dorsement on the first check and collected 
it. He collected the second check on his 
own indorsement. Subsequently he re- 
paid $1,000 of the loan to the plaintiff. 
In an action by the plaintiff against the 
bank, to recover the $1,000 paid by the 
bank on the Abbie Gilbert check, it was 
held that the bank could not have the 
$1,000 repaid by Thomas to the plaintiff 
Applied to the liquidation of its liability 
on the Abbie Gilbert check and that the 
bank was liable to the plaintiff for the 
amount. Bennett v. First National Bank, 
Cal, 19¢ Pac. Rep. 831. 37 B. L. J. 605. 
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§370. Drawee bank may recover money 
paid on forged indorsement. 

An employee obtained a number of 
checks signed by his employer, payable to. 
various payees. He forged the payees’ 
indorsements and deposited the checks: 
in his individual account in the defendant 
bank. The latter collected them from the 
plaintiff bank, on which they were drawn. 
It was held that the drawee bank was 
entitled to recover the amount from the 
defendant bank. It was also held that 
the fact that the drawer of the checks 
may have been negligent in allowing his. 
employee to come into possession of the 
checks was not available to the defend- 
ant bank as a defense. United States. 
Mortgage & Trust Co. v. Liberty Na- 
tional Bank, 184 N. Y. Supp. 32. 37 B. 
L. J. 767. 


§372. Where signature and indorsement 
both forged. 

A quartermaster’s clerk forged the sig- 
nature of the quartermaster on a draft 
for $3,571.47, drawn on the Treasurer of 
the United States. The draft was pay- 
able to the quartermaster’s order, and 
the clerk, after forging the quarter- 
master’s indorsement, cashed the check 
at a bank, which forwarded it to the de- 
fendant bank for collection. The latter 
bank collected the draft from the United 
States Treasurer and paid over the pro- 
ceeds. In an action by the United States 
against the defendant it was held that 
the rule, requiring a drawee to know the 
drawer’s signature, applied and that the 
bank was not liable. It was also held 
that the further fact that the quarter- 
master’s indorsement was also forged 
was immaterial. United States v. Chase 
National Bank, 40 Sup. Ct. Rep. 361. 37 
B. L. J. 457. 

§380. 


Drawee bank paying check on 
forged indorsement held liable 
to true owner. 


The drawer of a check on the de- 
fendant bank, payable to the plaintiff 
company, delivered it to the company’s 
agent. The agent, without the knowledge 
or authority of the payee, indorsed the 
latter’s name on the check, collected it 
from the drawee bank and retained the 
proceeds, It was held that, assuming 
that the bank had knowledge that the 
indorsement was unauthorized, it was li- 
able to the payee for the amount of the 
check. Fidelity & Deposit Co. v. Bank of 
Charleston, U. S. Cir. Ct. of App. 267 
Charleston, 267 Fed. Rep. 367. 37 B. L. J. 
844, 


§382. Collecting bank held liable. 


A state warrant, drawn on the State 
Treasurer, was wrongfully taken by a 
state employee, who forged the payee’s 
indorsement and deposited it to his credit 
in the A Bank. This bank indorsed it 
generally and sent it to the B Bank, 
which collected it from the _ State 
Treasurer. In an action by the State 
against both banks it was held that both 
were liable and that if the B Bank were 
required to pay it could recover from the 
A Bank. State v. Merchants’ National 
Bank, Minn., 177 N. W. Rep. 135. 37 B. 
L. J. 307. 


§386. Check payable to fictitious payee. 


A corporation kept its account in the 
defendant bank. An employee, who was 
authorized to sign the corporation’s name 
to checks for proper purposes, signed a 
number of checks payable to the order 
of a building association. He was secre- 
tary of the association and he indorsed 
its name on the back of the checks with 
a rubber stamp and collected the checks, 
keeping the proceeds. He had no au- 
thority to indorse checks payable to the 
association. In an action by the corpora- 
tion against the bank it was held that 
the checks were, in effect, payable to a 
fictitious payee and, therefore, payable 
to bearer, under the Negotiable Instru- 
ments Law. The indorsements were im- 
material and the bank was protected in 
paying the checks. Mueller & Martin v. 
Liberty Insurance Bank, Ky., 218 S. W. 
Rep. 465. 37 B. L. J. 328. 

The owner of real property represented 
to the plaintiff that the property was 
owned by one Remsen and that the latter 
wished to borrow money on a security of 
a mortgage. She drew a draft on the de- 
fendant bank, payable to her own order, 
and indorsed it to the order of Remsen. 
The draft was.then delivered to the 
owner of the property, who gave the 
plaintiff what purported to be a mortgage 
on the property executed in the name of 
Remsen. The owner indorsed Remsen’s 
name on the draft and collected it. Rem- 
sen was a fictitious person created by the 
owner for his own purposes. It was held 
that, under the circumstances, the bank 


was not liable to the plaintiff in paying. 


the check. Strang v. Westchester County 
National Bank, 182 N. Y. Supp. 41. 37 B. 
L. J. 468. 

An agent of the plaintiff company was 
authorized to purchase grain for the com- 
pany and pay for the grain with drafts 
drawn on the company. He drew four 
drafts in various amounts, which did not 
actually represent purchases of grain and 
which he did not deliver to the payees. 
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He indorsed the drafts himself and de- 
livered them to a commission firm in 
settlement of personal obligations. In 
due course the drafts were delivered to 
and collected by the defendant bank. 
When the drawee corporation discovered 
the facts it sued the bank. It was held 
that the instruments were, in effect, pay- 
able to the bearer. The indorsements 
were, therefore, immaterial, that is to say,- 
the drafts were transferable by delivery 
without indorsement and the bank was 
not liable to the corporation drawee. 
American Hominy Co. v, National Bank 
of Decatur, Ill, 128 N. E. Rep. 391. 37 B. 
L. J. 757. 

One McCoy was in the employ of the 
United States as an examiner of surveys 
and special disbursing agent. The gov- 
ernment deposited money to his credit in 
the plaintiff bank, against which he was 
authorized to draw checks for expenses. 
He drew a number of checks, payable to 
the order of fictitious payees. On these 
he indorsed the payees’ names and de- 
posited them in an account which he had 
in the defendant bank in the name of 
“F. M. Clark,” by which name he was 
known to the defendant “~bank. The 
checks were collected by the defendant 
and McCoy checked out the proceeds on 
checks signed as Clark. A regulation of 
the Secretary of the Treasury provides 
that checks, drawn against government 
deposits, which do not have a statement 
of the object for which they are drawn 
written upon them, shall be refused by 
the drawee. Only about half of the 
checks drawn by McCoy on the plaintiff - 
contained such a statement. When the 
fraud was discovered the United States 
sued the plaintiff for the amount fraudu- 
lently withdrawn and the plaintiff was 
held liable. In an action the plaintiff 
sought to recover from the defendant 
bank the amount of the fraudulent 
checks which passed through that bank. 
It was held that, by paying the checks, 
the plaintiff admitted the authority of 
McCoy to draw the checks, the existence 
of the payees and their capacity to in- 
dorse. It was accordingly held that the 
plaintiff could not hold the defendant 
bank liable. National Bank of Commerce 
v. Seattle National Bank, Wash., 187 Pac 
Rep. 342. 37 B. L. J. 243. 


§387. Check delivered te impersonator. 


One Ennis, representing himself to be 
N. K. Turner, obtained by fraud a check 
for $1,500 from the defendant insurance 
company, signed by the company and 
payable to the order of N. K. Turner. 
Before he could cash the check the in- 
surance company stopped payment. He 
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then transferred it to the plaintiff com- 
pany, receiving from the plaintiff the 
equivalent in cash, checks and a certifi- 
cate for $500 credit on the purchase of 
an automobile. It was held that the 
plaintiff could enforce the check for the 
full amount against the insurance com- 
pany. Montgomery Garage Co. v. Manu- 
facturers’ Liability Insurance Co., N. J. 
109 Atl. Rep. 296. 37 B. L. J. 537. 


GIFTS. 


§397. Gifts of negotiable instruments. 

The delivery of a check by the drawer 
to the payee, with the intention of mak- 
ing a gift, does not in itself constitute 
a gift of the amount for which the check 
is drawn. The payee of the check here 
involved sent it through a bank for col- 
lection. Upon presentment the drawee 
bank refused payment because the signa- 
ture was incorrect and sent the check 
back. The following day and before the 
check was again presented the drawer 
died. It was held that the payee could 
not enforce the check against the draw- 
er’s executor. Edwards v. Guaranty 
Trust & Savings Bank, Cal., 190 Pac. Rep. 
57. 37 B. L. J. 543. 


§399. Gifts of bank deposits. 

The New York Banking Law provides 
that savings bank deposits shall be re- 
. paid to the depositors or, after their 
death, to their legal representatives, un- 
der such regulations as the board of 
trustees shall prescribe. The by-laws of 
a savings bank in New York provided 
that “on the decease of any depositor, the 
amount to the credit of the deceased shall 
be paid to his or her legal representatives 
when legally demanded. It was held that, 
notwithstanding the statute and the by- 
law, a depositor might make a valid gift 
of a savings bank deposit during his life- 
time, which gift could be enforced by the 
donee after the depositor’s death. Schef- 
fer v. Erie County Savings Bank, N. Y., 
New York Law Journal, June 1, 1920. 37 
B. L. J. 385. 


GUARANTY. 


§406. Release of guarantor. 

The payee of a note, drawing interest 
at 6%, which had been purchased by a 
bank, altered the note so as to make it 
carry 7% interest by writing in the mar- 
gin “Int. from Feb. 20, 1916, 7%. O. K.” 
This was done with the knowledge and 
consent of the maker of the note, but 
without the knowledge or consent of one 
who had signed the note as guarantor. 
It was held that the guarantor was there- 
by released from liability on the note. 
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Nissen v. Ehrenpfort, Cal., 183 Pac. Rep. 
956. 37 B. L. J. 41. 

The plaintiff bank held a promissory 
note, signed by the defendant Edwards, 
which note the defendant Johnson signed 
on its face without receiving any con- 
sideration, Subsequently Edwards de- 
livered another note to the bank, either as 
payment of or security for the original 
note. The bank returned the note to 
Edwards for the purpose of having the 
rate of interest changed from 5 per cent. 
to 6 per cent. Edwards never brought 
the note back to the bank. It was held 
that Johnson was liable on the original 
note as a guarantor and that, by re- 
turning the second note to Edwards, 
Johnson was released from liability as 
guarantor to the extent of the value of 
the second note. State Bank of Slayton 
v. Edwards, N. Dak., 177 N. W. Rep. 677. 
37 B. L. J. 443. © 


GUARDIANS. 
Appointment. 

In Nebraska the probate court in each 
county has jurisdiction to appoint a 
guardian for a minor who is a resident 
of the county, or who_ has property 
therein and resides in another state. In 
re Connor, Neb. 139 N. W. Rep. 834. 
37 B. L. J. 657. 


§407. Bank or trust company as guar- 
dian. 

Where the statutes of a state permit 
a state bank or trust company to act aa 
guardian of the estate of an infant, a na- 
tional bank in that state may be author- 
ized by the Federal Reserve Board to act 
as guardian. Hamilton v. State, Conn., 
110 Atl. Rep. 54. 37 B. L. J. 435. 


HOLDERS IN DUE COURSE. 


Questions and answers on holders in 
due course. 37 B. L. J. 615. 


Definition. 

A holder in due course is one who takes 
a negotiable instrument in good faith, for . 
value, before maturity and without notice 
of any fraud, dishonor, illegality or other 
defense affecting the instrument. N. IL 
L., Sec. 91. 37 B. L. J. 519. 


Effect of indorsement. 

Where the payee of a note indorsed it 
to a bank “for credit of account of” the 
payee, the bank was held not a holder in 
due course. Werner Piano Co. v. Hen- 
derson, 121 Ark. 165. 37. B. L. J. 520. 

One who receives a check indorsed “for 
collection” is not a holder in due course, 
Bank of Metropolis v. First Nat. Bank, 
19 Fed. Rep. 301. 37 B. L. J. 520. 


An indorsement without recourse doe» 
not affect the purchaser’s standing as 
a holder in due course and casts no 
suspicion on his title. Neely v. Black, 80 
Ark. 212. 37 B. L. J. 520. 

Wheére a note payable to order is trans- 
ferred by the payee without indorsement, 
the purchaser is not a holder in due 
course, but takes the note subject to de- 
fenses. Webster v. Carter, 99 Ark. 458. 
37 B. L. J. 520. 

One who purchases a note, payable toe 
bearer, without the indorsement of the 
seller, is a holder in due course. Hale 
v. Citizens’ Bank, 111 Ark. 258. 37 B. L 
J. 520. 


Drawee bank. 

Where a bank pays a check drawn 
upon it, in the ordinary course of busi- 
ness, it is not a holder in due course 
within the meaning of the Negotiable In- 
struments Law. National Bank of Com- 
merce v. Farmers’ & M. Bank, 87 Neb. 
841. 37 B. L. J. 519. 


Postdated check. 

The fact that a check is postdated does 
not put a purchaser on inquiry or affect 
his standing as a holder in due course. 
Johnson v. Harrison, 177 Ind. 240. 37 
B. L. J. 522. 


Instrument transferred on Sunday. 


Where a note is transferred on Sunday 
the purchaser is not a holder in due 
course. Ball v. Powers, 62 Ga. 757. 37 
B. L. J. 519. 


§412. Holder must take without notice of 
defect. 


The fact that the purchaser of a note 
took it without making inquiry as to the 
circumstances in which it was issued, has 
no effect upon his standing as a holder in 
due course, if the instrument is fair upon 
its face. Second Nat. Bank v. Weston, 
161 N. Y. 520. 37 B. L. J. 522. 

The fact that a note, indorsed by the 
payee, is in the hands of the maker does 
not put a purchaser upon notice so as 
to deprive him of the rights of a holder 
in due course. The circumstances merely 
indicate that the note is indorsed for 
accommodation. Mass. Nat. Bank v. 
Snow, 187 Mass. 159. 37 B. L. J. 522. 

A purchaser of a note is a holder in 
due course, although he knows at the 
time of the purchase that the note was 
given for goods yet to be delivered and 
can enforce the note even though the 
seller subsequently fails to make de- 
livery of the goods. Moyses v. Bell, 62 


Wash, 534. 37 B. L. J. 522. 
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' §413. Purchaser held put on notice. 


Where a note payable three years after 
its date was purchased by a bank about 
three months before maturity, the bank 
was held not a holder in due course. Union 
Nat. Banke v. Mailloux, S. D., 132 N. W. 
Rep. 168. 37 B. L. J. 522. 

Where the president of a bank pur- 
chased a note from the bank, he was held 
not a holder in due course. McCarthy v. 
Kepreta, 24 N. D. 395. 37 B. L. J. 522. 

The indorsee of a note with knowledge 
that the indorser had signed it before 
the spaces had been filled up by the 
maker, is not a holder in due course. 
Dumbrow v. Gelb, 130 N. Y¥. Supp. 182. 
37 B. L. J. 522. 

The president of the plaintiff bank, with 
intent to defraud, told the defendant that 
he owned certain property in Florida and 
agreed that, if the defendant would buy 
the land, he, the president, would resell 
it in a year’s time at a profit. In reliance 
on these representations the defendant 
signed two notes for $700 each. The 
‘notes were blank as to payee and interest 
and it was agreed that the president 
would hold them in that condition until 
the title to the land had vested in the 
defendant. The president wrote in the 
name of the bank as payee, filled in a 
rate of interest and turned the notes over 
to the cashier in payment of certain 
money that the president had within a 
few days before collected for the bank. 
The cashier knew that the notes, al- 
though payable to the bank, were not re- 
ceived in the course of the collections 
made by the president. It was held that, 
in the circumstances, the bank was not 
a holder in good faith and that it could 
not enforce the notes. State Bank of 
Rogers v. Missia, Minn., 175 N. W. Rep. 
614. 37 B. L. J. 83. 


§414. Receiving paper belonging to prin- 
cipal in payment of agent’s debt. 

The president of a corporation, being 
personally indebted to a jewelry company, 
drew a check, payable to his own order, 
against the company’s bank account, for 
the amount of the debt, which check he 
signed as president. He indorsed the 
check and delivered it to the jewelry 
company. The company later went into 
bankruptcy and the trustee brought suit 
against the jewelry company for the 
amount of the check. It was held that. 
the jewelry company was put upon notice 
by the form of the check as to the presi- 
dent’s right to use the funds of his cor- 
poration in payment of his mdividual 
debts and that, the president having no 
such authority, the trustee was entitled 
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to recover the money. McCullam vy. Mer- 
mod, Mo., 218 S. W. Rep. 345. 37 B. L. 
J. 310. 


§415. Paper purchased from trustee, etc. 

One who takes a check signed by a 
person as guardian in payment of the 
guardian’s personal debt is not a holder 
in due course. Cohnfeld v. Tanenbaum, 
176 N. Y. 126. 37 B. L. J. 621. 

A bank received from a depositor a 
check payable to the order of the treas- 
urer of a town, indorsed “Town of F., by 
J. L. Treas.” The bank collected the 
proceeds and credited them to the de- 
positor’s account. The bank was held 
not a holder in due course. Franklin Sav. 
Bank. v. International Trust Co. 215 
Mass. 231. 37 B. L. J. 522. - 


§417. Apparent alteration. 


A person who purchases a check, a 
mere inspection of which shows the date 
to have been altered, is not a holder in 
due course. Elias v. Whitney, 98 N. Y. 
Supp. 667. 37 B. L. J. 522. 


The purchaser of a note, which shows ~ 


upon its face indications of a material 
alteration, is not a holder in due course 
and cannot enforce the note against the 
maker, where the latter has a defense 
good as against the payee. Commercial 
Security Co. v. Donald Drug Co., S. C.,, 
104 S. E. Rep. 312. 37 B. L. J. 850. 


$420. Holder must take in good faith. 


The defendant signed some notes, pay- 
able to the order of a company engaged 
in the sales promotion business. The 
notes were obtained by fraudulent repre- 
sentations. The company was iater 
investigated by the Post Office Depart- 
ment and went into bankruptcy. But 
before this it had sold the defendant’s 
notes and others to the plaintiff bank. 
The bank bought some $4,000 of the notes 
at a discount of 10%. On another oc- 
casion it bought $6100 of the notes for 
$1450 cash and its draft for $4040 payable 
wne year from date. The court held that 
the question whether the bank bought 
the notes in good faith, so as to be a 
holder in due course and as such entitled 
to collect them from the defendant, was 
# question for the jury to decide. A di- 
rected verdict in favor of the plaintiff 
bank was reversed and a new trial 
granted. Mechanics’ Savings Bank v. 
Feeney, N. H., 108 Atl. Rep. 295. 37 B. 
L. J. 112. 

The defendants signed two notes pay- 
able to one Edwards under such circum- 
stances ‘that they had a defense against 
Edwards. The payee transferred the 
motes to a Minneapolis bank as collateral 
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security. The cashier handled the trans- 
action for the bank. Edwards was 
brought to the cashier and recommended 
by the vice-president. After maturity 
the Minneapolis bank transferred the 
notes to the plaintiff bank. The plain- 
tiff’s right to recover depended upon 
whether the Minneapolis bank was a 
holder in due course. At the trial the 
cashier of the Minneapolis bank testified 
that the bank purchased the notes in 
good faith and in the ordinary course of 
business. But the payee was not pro- 
duced as a witness and neither was the 
vice-president of the Minneapolis bank. 
‘It was held that the evidence was not 
sufficient to establish the good faith of 
the Minneapolis bank and that the plain- 
tiff could not enforce the notes. First 
National Bank v. Anderson, Minn., 175 
N. W. Rep. 544. 37 B. L. J. 96. 

A buy of fifteen stole four $100 Liberty 
Bounds belonging to his mother and took 
them to the office of the defendant stock- 
brokers, where he offered them for sale. 
‘The transaction was handled by a young 
sirl clerk in the defendants’ employ. The 
boy, who was undersized and sickly, told 
her that he owned the bonds and that he 
was in business for himself. The pur- 
chase money was paid to the boy and the 
only precaution taken was to compare the 
bond numbers with a printed list of bonds 
reported as having been stolen. It was 
held that the defendants acquired the 
bonds in bad faith and that they were 
liable to the owner for the amount of her 
loss, Morris v. Muir, N. Y., New York 
Law Journal, May 15, 1920. 37 B. L. 
J. 302. 


§421. Holder must take instrument before 
maturity. 


Where a note payable in instalments is 
transferred when one instalment was due 
and unpaid, the purchaser is not a holder 
in due course. Hall v. Wells, 24 Cal. App. 
238. 37 B. L. J. 521. 

Where a note is transferred at a time 
when an instalment of interest is due 
and unpaid, by weight of authority, the 
purchaser is a holder in due course. Mce- 
Lane v. Placerville Co., 66 Cal. 606. 37 
B. L. J. 521. 


§422. Time of acquiring checks. 


The payee of a check transferred it 26 
days after its date. It was held that the 
check was overdue and that the pur- 
chaser was not a holder in due course. 
Farmers’ Nat. Bank. v. Dreyfus, 82 Mo. 
App. 399. 37 B. L. J. 521. 


§423. Time of acquiring demand notes. 


Under the Negotiable Instruments Law, 
where a demand note is_ transferred 
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twenty months after date, the purchaser 
is not a holder in due course and any 
defense good against the payee is good 
against the purchaser. Title Loan and 
Investment Co. v. Fuller, Kans., 184 Pac. 
Rep. 727. 37 B. L. J. 154. 

A note payable on demand, bearing 
interest, was transferred three months 
after its issue. The parties to the note 
had places of business in the same city 
and on the same street. It was held that 
the note.was overdue and that the pur- 
chaser was not a holder in due course. 


Herrick v. Wolverton, 41 N. Y. 581. 37 
B. L. J. 520. 
§424. Holder must take for value. 


A bank purchasing at a large discount 
notes of farmers and residents in the vi- 
cinity from a stranger selling churns 
throughout the county in which the bank 


is located, is not a holder in due course, . 


Anten v. Gruner, 90 Ill. 
J. 522, 

A bank which discounts a note for the 
payee at the rate of 7% per annum, the 
highest lawful rate of interest being 6%, 
is nevertheless a holder in due course, 
Bank of Monongahela Valley v. Weston, 172 
N. Y. 259. 37-B. L. J. 520. 

Where the purchaser of a note paid only 
one-third of its face value for it, he was 
held nevertheless to be a holder in due 
course. Ham y. Merritt, 150 Ky. 11. 37 
Bb. L. J. 520. 

The purchaser of a note, who pays for 
it with his own note, is a holder in due 
course. Greenwood v. Lowe, 7*La. Ann. 
197%. 37 B. L. J. 520. 


300. 37 B. L. 


§432. Instrument 
transaction. 


Even though a note is tainted with 
illegality in its inception, as where it was 
given in payment for an article, to be 
used in a prize contest or lottery, one who 
purchases it for value, before maturity 
and without notice of the circumstances 
under which it was given, may recover 
on it in an action against the maker. 
Whitman v. Fournier, Mass. 125 N. E. 
Rep. 303. 37 B. L. J. 36. 


given in gambling 


§435. Wrongful transfer to holder in due 
course. 

A payee, whose title is defective, can- 
not better it by selling the instrument to 
a holder in due course and buying it 
back again. Andrews v. Robertson, 111. 
Wis. 334. 37 B. L. J. 523, 


INDORSEMENTS. 


Questions and answers on indorsement 
37 B. L. J. 423-426; 497-502. 


and transfer. 


THE BANKING LAW JOURNAL 


Instrument payable to bank. 


A note payable to the order of the 
cashier of a bank, to which the note be- 
longs, may be indorsed either in the name 
of John Smith or of the bank. N. L L., 
Sec. 72. 37 B. L. J. 501. 


Indorsement of minor. 


Although a minor is not liable on his 
indorsement a valid title to the note is 
passed thereby. N. IL. L., Sec. 41. 37 
B. L. J. 424. 


§438. Form of indorsement. 

An indorsement written in lead pencil 
is valid. Cooper v. Bailey, 52 Me. 230. 
37 B. L. J. 425. 

An indorsement made by a _ rubber 
stamp is valid. Lynn Bank v. Smith, 132 
Mass, 227. 37 B. L. J. 425. 

Where the payee of a note wrote on 
the back of it: “Pay to the order of H. 
S. Kinney,” but did not sign his name, 
lt was held that this was not a valid 
indorsement, as an indorsement must be 
signed. Myers v. Wright, 33 Ill. 284. 37 
B. L. J. 425. 

A note payable to the order of A and 
B, who are not partners, must be in- 
dorsed by both payees unless one of them 
is authorized to indorse for the other. 
Fordyce v. Nelson, 91 Ind. 447. N. L L, 
Sec. 71. 37 B. L. J. 425. 

Where an instrument is payable to 
either of two payees one may indorse, 


Union Bank v. Spies, 151 Ia. 178. 37 
B. L. J. 425. 
§441. Place of indorsement. 


An indorsement written across the face 
of an instrument is valid, if intended as 
an indorsement. Com. v. Butterick, 100 
Mass. 12. 37 B. L. J. 425. 

The indorsement must be written’ on 
the instrument itself, or on a paper at- 
tached thereto, called an allonge. A sep- 
arate writing can constitute only an 
assignment. Columbus Nat. Bank v. 
Leonard, 91 Ga. 805. N. IL. L., Sec. 61, 
37 B. L. J. 425. 

An indorsement made on a paper 
pinned to a negotiable instrument is not 
valid. Clark v. Thompson, Ga., 69 So. 
Rep. 925. 37 B. L. J. 425. - 


§457. Qualified indorsements. 


An indorsement in these words: “I 
transfer my right, title and interest,” ete., 
is not a qualified indorsement. Copeland 
v. Burke, Okla. 158 Pac. Rep. 1162. 37 
B. L. J. 501. 

An indorsement to the order of a cer- 
tain persdn “at his own risk,” is a quali- 
fied indorsement. Rice v. Stearns, 3 Mass. 
225. 37 B. L. J. 501. 
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A qualified indorsement exempts the 
indorser from liability as an indorser, 


“except that he is still chargeable with 


implied warranties as a seller of nego- 
tiable paper. State v. Corning Bank, 139 
Ia. 338. 37 B. L. J. 501. 

A qualified indorsement does not affect 
the negotiability of the instrument on 
which it appears. N. IL. L., See. 68. 37 
B. L. J. 501. 

A qualified indorsement is one “without 
recourse,” or an indorsement using words 
of similar import. N. I. L., Sec. 68. 37 
B. L. J. 501. 


Conditional indorsement. 


A conditional indorsement is one which 
expresses a condition on which payment 
shall be made, as an indorsement to pay 
a person named when he shall deliver a 
certain certificate. McGorray v. Stockton 
Sav. Soc., 131 Cal. 321. 37 B. L. J. 501. 


§458. Special indorsements. 


A special indorsement is one which 
specifies the person to whom or to whose 
order the instrument is to be payable. 
Such indorsement is sometimes called an 
indorsement in full. N. I. L., See. 64. 
37 B. L. J. 425. 

An indorsement “Pay to A” is a valid 
special indorsement, the word “or order” 
not being required in an indorsement. 
Halbert v. Ellwood, 1 Kans. App. 95. 37 
B. L. J. 426. 


§459. Restrictive indorsements. 


An indorsement on the back of a check, 
“to the order of any bank or banker,” is 
not restrictive. Neither is an indorse- 
ment reading “received payment through 
the Denver Clearing House.” Both are 
general indorsements and guarantee the 
genuineness of the check. Where a 
drawee bank pays checks so indorsed and 
later finds out that the payees’ names 
were fraudulently altered, it may recover 
the amount of the checks from the in- 
dorsing banks. Interstate Trust Co. v. 
United States Nat. Bank, Colo., 185 Pac. 
Rep. 260. 37 B. L. J. 12. 

A restrictive indorsement is one which 
prohibits further negotiation of the in- 
strument, or constitutes the indorsee the 
agent of the indorser, or vests the title 
in the indorsee in trust for some other 
person. N. I. L., Sec. 68. 37 B. L. J. 499. 

An indorsement, “Pay the within con- 
tents to J. P. only,” is restrictive in- 
dorsement. Power v. Finnie, 8 Va. 411. 
37 B. L. J. 500. 

An indorsement “for collection” is re- 


strictive. Moore v. Hall, 48 Mich. 143. 
37 B. L. J. 500. 

An indorsement “for collection and re- 
turn” is restrictive. McPherson Nat. 
Bank v. Velde, 49 Ill. App. 21. 37 B. L. 
J. 500. 

An indorsement reading, “Received 
payment through Denver Clearing House,” 
is a general indorsement and as such 
warrants the genuineness of the instru- 
ment on which it appears, Interstate 
Trust Co. v. U. S. Nat. Bank, Colo., 185 
Pac. Rep. 260. 37 B. L. J. 500. 

An indorsement reading, “Pay to the 
order of any bank or banker,” is not 


‘restrictive. Interstate Trust Co. v. U. S. 


Nat. Bank, Colo., 185 Pac. Rep. 260. 37 
B. L. J. 500. 

A restrictive indorsement confers upon 
the indorsee the right to receive payment, 
to bring any action that the indorser 
could bring and to transfer his rights as 
indorsee, where the form of the indorse- 
ment authorizes him to do so. N. I. L, 
Sec. 67. 37 B. L. J. 500, 

A restrictive indorsee has no authority 
to sell the instrument or pledge it for his 
own benefit. Claflin v. Wilson, 51 Ia. 15. 
37 B. L. J. 500. 


§463. Warranties of general indorsers. 


Where the maker of a note is not iiable 
because of the fact that he is 2 minor. 
an indorser is liable without notice of 
dishonor. By indorsing he warrants the 
eapacity of all prior parties to contract. 
N. 1. L., See. 116. 37 B. L. J. 674. 

Where the holder of a note is unable to 
enforce it against the maker because the 
latter’s signature is a forgery, the in- 
dorser is liable. One who indorses an 
instrument in blank (or by special in- 
dorsement) warrants the genuineness of 


_the instrument. N. I. L., Sec. 116. 37 


B. L. J. 502. 


INQUIRIES ANSWERED. 


Acknowledgment by notary who is 
officer or employee of bank........ 189 
Administrator’s bank account....... 194 
Appointment of guardian..... 657 
Bank’s right to select its customers 189 
Certification by telephone..... 
Check drawn by wife in husband’s 


Collection of checks by Federal Re- 

Collection on forged indorsement.... 496 

Deposit of administrator’s check, 


payable to himself eer ee 
Duplicate for lost check............ 732 
Final payment of check 
Forged indorsement on certificate of 
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Forgery of check signed by mark.... 
Guaranty of indorsement 
Indorsement of check payable to 
Interest on call money 260 
Interest on note 855 
Interest rates in New York.......... 580 
Lawful money of the United States.. 582 
Loans on subscription notes 803 
Lost check 353 
Negotiability of memorandum check.. 262 
Negotiability of note 190 
Payment of certificate of deposit on 
forged indorsement 
Payment of check against insufficient 
deposit 
Payment of check on fraudulent in- 
dorsement 
Payment of checks 
stranger 
Payment of note by insolvent estate 
Payment of overdraft checks 
Payment of stopped check 
Protest of check 
Protest of items marked N. 
Reserves of national banks 
‘Stopping payment of certified check. . 
Stopping payment of postdated check 
Time for suing indorser............ 
Time from which interest runs 
Transfer of certificate of deposit..... 
Waiver of protest and notice.... 


presented by 


INSURANCE. 


§470. Liability on policies. 


A policy of fire insurance covering per- 
sonal property comained a clause to the 
effect that it would be void if the prop- 
erty should be or become encumbered by 
a chattel mortgage. In an action on the 
policy the insurance company claimed 
that the policy was void because the 
property was encumbered by a chattel 
mortgage. The insured claimed that 
the mortgage was void because it 
called for the payment of usurious inter- 
est. It was held that the insurance policy 
was made void by the mortgage notwith- 
standing the fact that the latter instru- 
ment itself was a nullity. Lipedes v. 
Liverpool & London & Globe Ins. Co., 128 
N. E. Rep. 160. 37 B. L. J. 621. 


INTEREST. 


§481. Time when interest starts to run. 


Where the instrument provides for the 
payment of interest, without specifying 
the date from which interest is to run, 
the interest runs from the date of the 
instrument and if the instrument is un- 
dated, from the issue thereof. N. IL. L. 
36. 37 B. L. J. 59. 


LETTERS OF CREDIT. 


§489. Letters of credit. 


The defendant bank issued to the plain- 
tiff steel company a letter of credit, au- 
thorizing the steel company to draw on 
the bank at sight “for the account of the 
MacDonnell Chow Corporation,” to the 
extent of $43,250. The letter was issued 
in a transaction whereby the steel com- 
pany sold to the MacDonnell company a 
large quantity of tin plates for export. 
By its terms the letter expired June 13, 
1918, and it provided that drafts pre- 
sented against it should be accompanied 
by bills of lading and other specified 
documents. A draft, attached to the re- 
quired papers, was presented within the 
time specified, but the bank refused to 
accept. In an action by the steel com- 
pany against the bank one of the defenses 
was that a federal regulation prohibiting 
the export of tin plates from the United 
States, made the contract impossible of 
execution. It was held that the bank was 
liable on the letter of credit, irrespective 
of whether the MacDonnell compahy 
could export the tin. American Steel Co. 
v. Irving National Bank, 266 Fed. Rep. 41, 
37 B. L. J. 700. , 


LIEN AND SET OFF. 


§492. Lien and set off in general. 


Where a bank holds a note, signed by 
a depositor as maker, the bank may, at 
maturity set off the deposit against the 
note, but the bank is under no obligation 
to do this under penalty of having the 
note regarded as paid in favor of the 
maker. Bank of California v. Starrett, 
Wash., 188 Pac. Rep. 410. 37 B. L. J. 
280. 

A depositor in an insolvent bank may 
set the deposit off against money owing 
by him to the bank only when he owned 
the deposit at the time of the failure. A 
deposit purchased or acquired by him 
after the failure cannot be set off against 
his indebtedness to the bank. Smedley 
v. Mauney, Ark., 215 S. W. Rep. 890. 37 
B. L. J. 23. 


MAKER. 


§543. Liability of maker. 


An agent for a mining company soid 
5,000 shares of the company’s treasury 
stock, for which the purchaser paid the 
corporation $1,250. The agent guaranteed 
that the stock would pay dividends and 
in support 6f his guaranty delivered to 
the purchaser his note for $1,250, payable 
on demand. In the margin of the note 
under the maker’s signature the follow- 
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ing was written: “This note is given to 
secure 5,000 shares of Regina stock.” It 
Was agreed between them that, if the 
stock paid no dividends, the maker would 
repurchase the stock at the price paid 
and that, if dividends were paid, the 
payee would surrender the note to the 
maker. Dividends were subsequently 
paid and the stock increased in value. 
In an action by the payee against the 
maker it was held that the words writ- 
ten in the margin were part of the note, 
that they indicated that the note was 
given merely as security, that verbal 
testimony was admissible to explain their 
Meaning and that the payee could not 
recover. Scholbe v. Schuchardt, IIL, 127 
N. E. Rep. 169. 37 B. L. J. 638. 


MARRIED WOMEN. 


Execution of deed. 


A deed signed by a married woman in 
Missouri is void unless the acknowledg- 
ment recites that she had been made ac- 
quainted with its contents and that, on 
examination apart from her husband, 
she freely acknowledged the execution of 
the instrument. Jones v. Lumber Co., 
Mo., 223 S. W. Rep. 69. 37 B. L. J. 514. 


MATURITY. 


§551. Construction of note with reference 
to time of maturity. 


A note which, by its terms, is payable 
“one year after date, or as soon as J. B. 
Crawford’s estate is wound up,” is pay- 
able one year after date. or sooner, if the 
estate is settled prior to that time. 
Crawford v. Hunt, Ga., 102 S. E. Rep. 
834. 37 B. L. J. 564. 

A promissory note for $500, payable 
ten months after date, provided “pay- 
ments to be made $50 per month until 
paid.” It was held that this meant that 
the note was to be paid at the rate of 
$50 per month beginning with the exe- 
cution of the note and that it did not 
give the maker of the note the option of 
paying the note in installments after the 
expiration of the ten months. Castle- 
berry v. Weil, Ark., 219 S. W. Rep. 739. 
37 B. L. J. 397. 


§552. Where no time of payment speci- 
fied. 
A promissory note read in part as 
follows: 
“Sept. 10, 1918. 


after date I promige to pay to 
George Keister, or Order,” etc. 


The payee brought suit on’it. It was held 
that it was incomplete and not a valid 
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promissory note and that he could not 
recover. It was not payable on demand 
within section 26 of the Negotiable In- 
struments Law which provides that an 
instrument, which expresses no time for 
payment, is payable on demand. Keister 
v. Wade, 179 N. Y. Supp. 609. 37 B. L. 
J. 98. 


MONEY. 
Definition. 


Lawful money is “money declared to be 
legal tender in payment by a law made 
in pursuance of the Constitution of the 
United States.” Butler v. Horwitz, 74 U. 
S. 258. 37 B. L. J. 583. 

Lawful money means money which 
passes from hand to hand and circulates 
through the community and is synonymous 
with “current money;” it is that which 
is usually used as a medium of exchange. 
State v. Quackenbush, 98 Minn. 515, 108 
N. W. Rep. 953. 37 B. L. J. 583. 

National bank notes are not “lawful 
money of the United States.” Hamilton 
v. State, 60 Ind. 193. 37 B. L. J. 583. 

Lawful money of the United States 
means coin or “treasury notes made a 
legal tender by act of Congress. Perry v. 
State, Tex., 61 S. W. Rep. 400. 37 B. L. 
J. 583. 


MORTGAGES. 


§576. Time of filing. 


Under the statutes of Washington, a 
chattel mortgage, to be valid as against 
the mortgagor’s creditors, must be ac- 
companied by an affidavit of good faith 
and filed within ten days after execution. 
More than ten days after the execution 
of a mortgage, accompanied by the re- 
quired affidavit, the mortgagor re-dated 
and re-acknowledged the mortgage, but 
did not again swear to the affidavit. It 
was held that the filing of the mortgage 
within ten days thereafter did not render 
it valid as against creditors. Robinson 
v. Whittier, Wash., 191 Pac. Rep. 763. 37 
B. L. J. 717. 


§580. Description of mortgaged property. 


A chattel mortgage executed to a bank 
covered “all crops raised during 1914 by 
O. L. Bolin and Ira Bolin on any land 
cultivated or controlled by them in 
McClain county.” This mortgage was 
signed by both of the Bolins. Later Ira 
Bolin executed a mortgage to one Haines 
covering “thirty acres of cotton to be 
raised and gathered on said above de- 
scribed land during the season 1914.” 
The bank's mortgage was placed on 
record before Haines’ mortgage was exe- 
cuted. The court held that the descrip- 


| 


tion in the bank’s mortgage was suffi- 
cient to place a subsequent mortgagee 
upon inquiry and that, the meaning not 
being clear, the bank was entitled to in- 
troduce evidence to explain the words 
used and show that the parties intended 
to mortgage crops raised by either one of 
the Bolins. First National Bank v. Haines, 
Okla., 185 Pac. Rep. 441. 37 B. L. J. 102. 


NATIONAL BANKS, 


Bank name. 

Where a national bank has been au- 
thorized by the Federal Reserve Board, 
under the provisions of Section 11k of 
the Federal Reserve Act, to act as ex- 
ecutor and to exercise other fiduciary 
powers, it may, with the approval of the 
Comptroller of the Currency, change its 
name and adopt a name including the 
words “bank and trust company.” It 
may do this even though there is a 
statute of the state, in which the bank 
is located, providing that no corporation, 
other than one authorized by the laws 
of the state to transact a trust company 
business, shall use the words “trust” or 
“trust company” as part of its title. 
Fidelity National Bank & Trust Co. v. 
Enright, 264 Fed. Rep. 236. 37 B. L. J. 
464. 


Misapplication of national bank funds. 


The defendant was vice-president, one 
of the directors and a large stockholder 
of a national bank. The comptroller of 
the currency had discovered that the 
bank’s capital was impaired and had de- 
manded that it be restored. While steps 
in this direction were being taken a note 
tor $2066.46, which was in fact though 
not in form, the vice-president’s, was 
presented to him for payment. Although 
he had practically no funds to his credit 
in the bank he paid the note out of the 
bank’s money and left the note as cash 
with the bank. The note was secured 
by a lien on real estate. Later the bank 
was liquidated and in the process cf 
liquidation the note was collected. Al- 
though no money was eventually lost by 
the transaction it was held that the de- 
fendant was guilty of misapplying the 
funds of a national bank. Showalter v. 
United States, 260 Fed. Rep. 719. 37 B. 
L. J. 107. 


€scheat of real property. 


Where a national bank in Kentucky 
holds real property for a longer period 
than five years, which property is not 
necessary and proper for its legitimate 
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banking business, the property is for- 
feited to and belongs to the state. Com- 
monwealth vy. Clark County Nat. Bank, 
Ky., 219 S. W. Rep. 175. 37 B. L. J. 367. 


§608. Powers of national banks. 


The plaintiff national bank owned a 
third mortgage on certain real property. 
All three mortgages were about to be re- 
newed. The papers were prepared and 
the plaintiff sent them to the defendant 
bank, at the place where the property 
was located and where the mortgagor 
lived, with instructions to have the 
papers executed and then record them, 
The defendant instead of following in- 
structions, filed only such papers as 
would divest the plaintiff of any lien in 
the premises. The plaintiff did not find 
it out until after the owner had sold the 
property to an innocent purchaser, at 
which time the owner was insolvent. It 
was held that the defendant bank was 
liable to plaintiff for the amount of the 
latter’s mortgage. It was also held that 
the handling of a transaction is within 
the powers of a national bank. Security 
National Bank v. Home National Bank, 
Kans., 187 Pac. Rep. 697. 37 B. L. J. 233. 


§616. Bank held liable as guarantor. 


A construction company entered into a 
contract with the United States. The 
plaintiff surety company executed a $200,- 
000 bond guaranteeing the performance of 
the contract. Under the agreement be- 
tween the construction company and the 
surety the latter was entitled to the plant 
and all materials in the event of the 
company’s inability to carry out the con- 
tract. The company became bankrupt. 
The two defendant national banks were 
among its creditors. The creditors be- 
lieved that they could collect on their 
claims if the construction contract was 
carried out. In order to induce the surety 
company to waive its rights and permit 
the trustee in bankruptcy to carry out the 
contract, the defendant banks, with five 
other creditor national banks, executed 
a bond indemnifying the surety company 
against any loss by reason of its surety- 
ship. It was held that, although or- 
dinarily a national bank has no power to 
become liable on an indemnity bond, it 
is liable where, as in the present case, 
the bond was executed for the purpose of 
enabling the bank to collect a claim 
which would otherwise be lost. Second 
National Bank v. United States Fidelity 
& Guaranty Co., U. S., 266 Fed. Rep. 489, 
37 B. L. J. 769, 
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NEGLIGENCE. 
Liability for damages. 

A man passing near a bank building 
was killed by a falling piece of ice, 
loosened by employees of the bank who 
were engaged in removing the ice from 
the roof of the building. At the time a 
man was standing, holding a _ rope 
stretched from the building to a point 
near the street car tracks as a warning 
of the danger. It was held that the bank 
was liable in damages although the man 
who was killed had just walked past the 
man holding the rope. The amount of 
damages awarded was $10,000. Gordon v. 
Wisconsin National Bank, Wis., 176 N. W. 
Rep. 65. 37 B. L. J. 161. 


NEGOTIABILITY. 


Questions and answers on negotiability. 
37 B. L. J. 253-259. 
§628. Words of negotiability necessary. 

An instrument calling for the payment 
of a certain sum of money “to E. L. 
Brown, bearer,” is not negotiable. War- 
ren v. Scott, 32 Iowa 22. 37 B. L. J. 258. 

A note reading: “We promise to pay 
M. L. Bevis the principal sum,” etc. is 
not payable to order or bearer, and, there- 
fore, is not negotiable. Quast v. Ruggles, 
Wash., 131 Pac. Rep. 202. 37 B. L. J. 258. 


Postdated checks. 
The fact that a check is postdated does 


not affect its negotiability. Burns v. 
Kahn, 47 Mo. App. 215. 37 B. L. J. 259. 


§631. Stipulations in general not affect- 
ing negotiability. 

A check having the following words 
printed upon it: “The receipt on the back 
hereof must be signed, which signature 
will be taken. as an indorsement of the 
check”, is negotiable. Nathan v. Og- 
dens, 93 L. T. Rep. (Eng.) 553. 37 B. L. 
J. 259. 

The word “memorandum” written on 
a check has no effect upon its negotia- 
bility. Dykers v. Leather Manufacturers 
Bk., 11 Paige (N. Y.) 612. 37 B. L. J. 
259. 


§635. Recital of consideration. 

The fact that the words “value re- 
ceived” are omitted from an instrument 
does not affect its negotiability. N. I. L., 
Sec. 25. 37 B. L. J. 258. 

A note which recites that it is in “part 
payment for land in Logan and Boone 
Counties” is negotiable. Dollar Savings 
& Tr. Co. v. Crawford, W. Va. 70 S. E., 
Rep. 1089. 37 B. L. J. 257. 

A note is negotiable although it con- 
tains the following provision: “This note 
is given to take up the freight and re- 


handling of N. P. Car 43607 and proceeds 
from sale of said car shall apply on this 
note.” First Nat. Bank vy. Sullivan, 
Wash., 119 Pac. Rep. 820. 37 B. L. J. 257. 


§638. Instruments secured by mortgage 
or deed held negotiable. 

A note, although negotiable in form, 
will be deemed non-negotiable if secured 
by a mortgage on real estate. But such 
note will be treated as negotiable in the 
hands of a purchaser who has no knowl- 
edge of the existence of the mortgage. 
W. P. Fuller & Co. v. McClure, Cal., 191 
Pac. Rep. 1027. 37 B. L. J. 743. 


§640. Instrument payable out of particu- 
lar fund is non-negotiable. 


A note payable “out of our profits on 
the 3 East 40th Street job” is payable out 
of a particular fund and, therefore, not 
negotiable. Fulton v. Varney, 102 N. Y. 
Supp. 608. 37 B. L. J. 257. 


§641. Indication of fund for reimburse- 
ment does not affect negotiability. 


A draft drawn against an executor 
contained the words: “And charge the 
amount against me and of my mother’s 
estate.” It was held to be negotiable. 
Schmittler v. Simon, 101 N. Y. 554. 37 
B. L. J. 257. 


§642, Instrument must be unconditional. 


The defendant signed a promissory 
note and delivered it to a company in 
payment for a piano. The company sold 
it to the plaintiff bank. The note pro- 
vided that the piano should remain the 
property of the company until fully paid 
for, that in case of default, or an attempt 
to sell or remove the instrument, all pay- 
ments should be forfeited and that pos- 
session should be given to the company. 
It was held that the note was not negoti- 
able and that a defense, which the maker 
had against the payee, was, therefore, 
good as against the bank, although the 
bank bought the note in good faith and 
without notice. Polk County State Bank 
v. Walters, Minn., 176 N. W. Rep. 496. 
37 B. L. J. 461. 

A note which contains the following 
statement: “This note is payable when 
Post Office Department accepts my build- 
ing from me,” is conditional as to pay- 
ment and not negotiable. Devine v. 
Price, 152 N. Y. Supp. 321. 37 B. L. J. 
256. 


§643. Instrument must be certain as to 
amount. 

An instrument payable with exchange 
at the current rate or at a fixed rate is 
negotiable. N. I. L., Sec. 21. 37 B. L. J. 
257. 
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A note given in payment for a tract of 
land, instead of reciting the amount pay- 
able, promising to pay for the land at $5 
per acre, is negotiable because the amount 
due can be definitely fixed by computa- 
tion. Smith v. Clopton, 4 Tex. 109. 37 
B. L. J. 258. 

An instrument payable on or before a 
fixed or determinable future time is ne- 
gotiable. First Nat. Bank v. Skeen, 101 
Mo. 683. 37 B. L. J. 258. 

A note which contains this provision: 
“A discount of 6% will be given if the 
full amount of this instrument is paid at 
maturity of the first instalment,” is ne- 
gotiable. Harrison v. Hunter, Tex. 168 
S. W. Rep. 1036. 37 B. L. J. 257. 

A note which contains the following 
provision: “A discount of 6% will be 
allowed if paid in full within fifteen days 
from date; instalments after maturity 
draw 6% interest,” is negotiable. First 
Nat. Bank v. Watson, Okla., 155 Pac. Rep. 
1152. 37 B. L. J. 257. 

A note payable Noyember 1, 1905, dated 
May 1, 1905, and providing for “interest 
at eight per cent., payable annually from 
Nov. 1, 1905 until paid; interest from 
date if not paid when due,” is negotiable. 
Security Trust & Savy, Bank v. Gleich- 
man, Okla., 150 Pac. Rep. 908. 37 B. L. J. 
257. 

The fact that a note provides for costs 
of collection or an attorney’s fee does not 
affect its negotiability. N. I. L., Sec. 21. 
37 B. L. J. 257. 

§650. Instrument must be certain as to 
time of payment. 


A note, payable when the estate of John 
Smith is settled, is not negotiable because 
it is not certain that the time for pay- 
ment will ever arrive. Husband v. Ep- 
ling, 81 Ill. 172. 37 B. L. J. 258. 

A note which contains this provision: 
“Non-payment of any instalment for 
more than thirty days after maturity 
renders remaining instalments due,” is 
negotiable. Harrison v. Hunter, Tex., 168 
S. W. Rep. 1036. N. I. L., Sec. 21. 37 
B. L. J. 257. 

A note which contains the following 
provision: “It is agreed that if crop on 
Secs. 25 and 26, Twp. 145-48, is below 8 
bushels per acre, this note shall be ex- 
tended for one year”, is negotiable. State 
Bank v. Bilstad, Ia., 136 N. W. Rep. 204, 
37 B. L. J. 257. 

A note which provides: “Six months 
after death I promise to pay to C. B. 
from my estate and through my admini- 
strator one thousand dollars, 6 per cent. 
interest from maturity,” is negotiable. 
Deetur v. Burke, Ind), 107 N. E. Rep. 304. 
37 B. L. J. 257. 
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A note reading in part:as follows: “T 
promise to pay to the order of John 
Smith... . days after date $500 with 
interest at 6% from maturity,” is pay- 
able cn demand and negotiable. Mess- 
more v. Morrison, 172 Pa. St. 300. 37 B. 
L. J. 258. 

A note providing that “each signer and 
indorser makes the other an agent to ex- 
tend the time of this note,” is not ne- 
gotiable because not payable at a fixed or 
determinable future time. Roseville State 
Bank v. Heslet, Kans., 113 Pac. Rep. 1052. 
37 B. L. J. 258. 

A note, to be negotiable, must be pay- 
able on demand, or at a fixed or deter- 
minable time. A note is uncertain as to 
time of payment, and, therefore non-ne- 
gotiable where it provides as follows: 
“The time of payment may be extended 
from time to time by any one or more of 
us without even the knowledge or con- 
sent of the other or others of us.” Wayne 
County National Bank, v. Cook, Ind., 127 
N. E. Rep. 773. 37 B. L. J. 568. 


§653. Provisions relating to security. 

A note payable to a bank is not 
rendered non-negotiable by the fact that 
it gives to the payee, upon default in 
payment “the right immediately to apply 
any sum or balance to my credit, to the 
payment of said note, interest and costs;” 
nor by the following provision: “This 
note is secured by the pledge of the se- 
curities on the reverse side hereof, with 
the right to call for additional security 
should the same decline, and on failure to 
respond, this obligation shall be deemed 
to be due and payable on demand.” Me- 
chanics & Metals National Bank v. War- 
ner, La., 83 So. Rep. 228. 37 B. L. J. 30. 


§658. Notes confessing judgment. 


A note which authorizes a confession of 
judgment if it is not paid at maturity is 
negotiable. N. I. L., Sec. 24. 37 B. L. 
J. 258. 

A note payable on a designated date 
authorizing any attorney to confess judg- 
ment thereon in favor of the holder at 
any time after the date of the note is 
not negotiable. First Nat. Bank v. Rus- 
sell, Tenn., 139 S. W. Rep. 34. 37 B. L. 
J. 258. 


§660. Medium of payment. 


An instrument payable in “currency” is 
negotiable. Swift v. Whitney, 20 Ill. 144. 
37 B. L. J. 258. 

A note payable in “United States Gold 
Coin”, or in “Pounds Sterling” is ne- 
gotiable. N. L L., Sec. 25. 37 B. L. J. 
257. 

An instrument payable “in exchange” 
or “in New York exchange” is not negoti- 
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able. First Nat. Bank v. Slette, 67 Minn. 
425, 69 N. W. Rep. 1148. 37 B. L. J. 257. 

A bill payable in currency is not nego- 
tiable. Farwell v. Kennett, 7 Mo. 595. 37 
B. L. J. 807. 


§667. Effect of seal. 


The fact that a promissory note bears 
a seal does not affect its negotiability. 
N. L L., Sec. 25. 37 B. L. J. 258. 


NOTARIES. 
§686. Acknowledgment before officer 
valid. 


The cashier of a bank who is not a 
stockholder and is employed on a fixed 


salary, and retains whatever fees he re- . 


ceives as notary, is not disqualified from 
taking the acknowledgment on a mort- 
gage given to the bank. Bank of Wood- 
land v. Oberhaus, 125 Cal. 320. 37 B. L. 
J. 197. 


§687. Acknowledgment before employee © 


of bank valid. 

A chattel mortgage executed to a bank 
is not invalid because of the fact that it is 
acknowledged before a notary who is an 
employee of the bank. In re Virgin, 224 
Fed. Rep. 148. 37 B. L. J. 197. 


§688. Competency of officers and stock- 
holders to act as notary in pro- 
testing paper belonging to the 
bank. 

A notary, who is a stockholder in a 
bank may act as notary in protesting 
paper belonging to the bank. Patton v. 
Bank of Lafayette, 124 Ga. 965. 37 B. L. 
J. 679. 

The fact that a notary is an officer of 
a bank does not disqualify him from pro- 
testing paper belonging to the bank. Dyk- 
man v. Northridge, 36 N. Y. Supp. 962. 
37 B. L. J. 679. 


NOTICE OF DISHONOR. 

Questions and answers on notice of dis- 
honor, 37 B. L. J. 669. 

Where notice is given by or on behalf 
of the holder, it inures for the benefit of 
all subsequent holders and all prior par- 
ties who have a right of recourse against 
the party to whom it is given. West 
River Bank v. Taylor, 34 N. Y. 128. 37 
B. L. J. 675. 

Where the holder of an instrument, in- 
dorsed by A and B in the order named, 
gives notice of dishonor to B and the 
latter thereupon gives notice to A, the lat- 
ter is liable to the holder. Linn v. Hor- 
ton, 17 Wis. 151. 37 B. L. J. 676. 


§700. Persons entitled to notice. 
The maker of two notes delivered them 


to the payee in part payment for shares 
of stock, it being understood that the 


maker had the right to subsequently re- 
turn the stock and have his notes back. 
The notes were transferred to a bank and 
another party guaranteed their payments. 
The maker exercised his option to return 
the stock and the payee agreed to re- 
deem the notes and restore them to the 
maker. In an action by the bank on the 
notes it was held that the guarantor was 
liable although notice of dishonor was not 
given to him. It was also held that the 
payee, who had indorsed the notes, was 
liable without notice of dishonor. By 
his agreement with the maker he became 
primarily liable on the notes and was, 
therefore, not entitled to notice of dis- 


-honor as an indorser. Citizens’ State 


Bank v. Hendrix, Ia., 175 N. W. Rep. 17, 
37 B. L. J. 105. 

Where a person indorses a note for ac- 
commodation before its delivery to the 
payee he is entitled to notice of dishonor 
upon the non-payment of the note. Shull 
v. Gladden, S. C., 95 S. E. Rep. 521. 37 
B. L. J. 675. 

An accommodation indorser is entitled 
to notice of dishonor. Braley v. Buchan. 
an, 21 Kans. 274. 37 B. L. J. 675. 

Where the indorser of a note is the 
president of the bank which holds the 
note at maturity, he is entitled to formal 
notice of dishonor. Frazee v. Phenix 
Nat. Bank, Ky., 170 S. W. Rep. 532. 37 
B. L. J. 675. 

Notice to one partner is notice to the 
firm and this is so even though there hag 
been a dissolution of the firm. N. I. L. 
Sec. 170. 37 B. L. J. 675. 

Where two persons not partners are 
jointly liable as drawers or indorsers, 
each drawer or indorser is entitled to 
notice and notice to one of them alone 
will not charge even the one to whom 
the notice was given. People’s Bank vy, 
Keech, 26 Md. 521. 37 B. L. J. 6765, 

Notice of dishonor is not required to 
hold the indorser of a non-negotiable in- 
strument. Huse v. Hamblin, 10 Ia. 317. 
37 B. L. J. 675. 

A surety is liable without notice of dis- 
honor. Stephens v. Bowles, Mo., 205 S. 
W. Rep. 589. 37 B. L. J. 675. 

A notice of dishonor intended for a 
corporation served personally by leaving 
it at the cashier’s window is not a suffi- 
cient service in the absence of proof that 
it reached a properly authorized agent o” 
officer of the corporation. American 
Exch. Nat. Bank v. American etc. Co., 92 
N. Y. Supp. 1006. 37 B. L. J. 675. 

The mere fact that a person is the fi- 
nancial agent of another person does not 
authorize the agent to receive notices of 
dishonor. New York & A. C. Co. v. Selina 
Bank, 51 Ala. 305. 37 B. L. J. 674. 
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§715. Form of. notice in general. 


While it is usual and better to give 
written notice a verbal notice is suffi- 
cient. But in Kentucky a written notice 
is required. N. I. L., Sec. 167. 37 B. L. J. 
676. 

Except in Kentucky a notice is not in- 
validated by the fact that it is not signed. 
N. I. L., Sec. 166. 37 B. L. J. 676. 

A misdescription of the instrument does 
net vitate the notice unless the party, to 
whom the notice is given, is in fact mis- 
led thereby. N. I. L., Sec. 166. 37 B. L. 
J. 676. 

The fact that a notice of dishonor gives 
the date of the dishonored instrument in- 
correctly does not affect the validity of 
the notice unless the party notified is ac- 
tually misled by the error. Gill v. Palmer, 
29 Conn. 54. 37 B. L. J. 676. 

It is not necessary that a notice of dis- 
honor state expressly that the sender 
looks to the party notified for payment. 
Salomon v. Pfester, N. J., 31 Atl. Rep. 602. 
37 B. L. J. 676. 

While it has been held in Tennessee that 
a notice by telephone is valid, providing 
the party giving it can prove that he 
talked with the indorser or his authorized 
agent, it has been held in New York that 
notice by telephone is ineffective. Ameri- 


can Nat. Bank v. Fertilizer Co., Tenn, © 


143 S. W. Rep. 597. 
N. Y. Supp. 729. 


Matter of Boyle, 132 
37 B. L. J. 676. 


§726. Place of sending notice. 


Where a drawer or indorser adds his 
address to his signature, the notice must 
be sent to the address given. N. IL L,, 
Sec. 179. 37 B. L. J. 677. 

Where an indorser or drawer does not 
add his address after his signature, notice 
may be sent to the post office nearest to 
his place of residence or to the post office 
where he is accustomed to receive his 
letters. N. I. L., Sec, 179. 37 B. L. J. 677. 

If a drawer or indorser lives in one 
place and has a place of business in an- 
other and his address is not given after 
his signature, notice may be sent either 
to his residence or his place of business, 
N. I. L., Sec. 179. 37 B. L. J. 677. 

When the time for giving notice of dis- 
honor arrives, if the indorser is away 
from home, sojourning at another place it 
is proper to send the notice to him at the 
latter place. N. I. L., Sec. 179. 37 B. L. 
J, 677. 

The fact that a drawer or indorser is 
temporarily away from home does not 
prevent the sending of notice to his home 
address. First Nata Bank v. Reid, Tenn., 


58 S. W. Rep. 1124. 37 B. L. J. 677. 
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§737. Time for giving notice. 


Where an indorser receives due notice 
of dishonor he has, after the receipt of 
such notice, the same time for giving 
notice to antecedent parties that the 
holder has after the dishonor. N. I. L., 
Sec. 178. 37 B. L. J. 677. 


§745. Notice by mail. 


Where a notice of dishonor is sent by 
mail, it is sufficient to place the notice in 
a letter box, provided the box is under 
the control of the post office department. 
N. I. L., See. 177. 37 B. L. J. 677. 

A notice of dishonor delivered to a let- 
ter carrier within the proper time is suffi- 
cient. Pearce v. Langfit, 101 Pa. St. 507. 
37 B. L. J. 677. 

It is not a compliance with the law to 
deposit a notice of dishonor in a private 
letter box, intended for outgoing mail, in 
a business office. Townsend v. Auld, 28 
N. Y. Supp. 746. 37 B. L. J. 677. 

If the notice is duly addressed and 
mailed in proper time, the indorser is 
charged, notwithstanding any miscarriage 
in the mails. N. I. L., Sec. 176. 37 B. L. 
J. 677. 


§748. Proof of notice. 


In an action by a bank against the in-« 
dorser of a note the indorser defended on 
the ground that he had received no notice 
of dishonor. The bank’s notary could not 
recall the transaction and could only tes< 
tify that he saw the notice and that it 
was mailed by his son or his clerk, ac- 
cording to custom. His record book re-~ 
cited that notice had been mailed, “ad- 
dressed to . . . Lewis A. Allen,” the in- 
dorser. The court held that the state- 
ment in the book was not admissible to 
prove notice of dishonor and that, even if 
it were admissible, it would not establish 
that notice had been given, since it did 
not indicate that the notice had been 
properly addressed. People’s Bank & Trust 
Co. v. Allen, N. J., 110 Atl. Rep. 704. 37 
B. L. J. 623. . 

In an action by the holder of a note 
against an indorser, the burden is upon 
the holder to prove that notice of dishonor 
was given to the indorser. McKee vy, 
McGhee, S. C., 103 S. E. Rep. 508. 37 B, 
L, J. 608. 

Where the holder of an instrument 
claims to have duly sent notice of dis- 
honor to an indorser the fact that it was 
never received is competent evidence on 
the question whether the notice was ac< 
tually mailed. Union Bank v. Deshel, 123 
N .Y. Supp. 585. 37 B. L. J. 677. 


§749. Waiver of notice. 
A waiver of protest waives notice of 
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dishonor. First Nat. Bank v. Falkenham, 
94 Cal. 141. 37 B. L. J. 677. 

Where a waiver is embodied in an in- 
strument, it is binding on all parties to 
the instrument, who would otherwise be 
entitled to notice. N. I. L., Sec. 181. 37 
B. L. J. 677. 

Where a waiver of notice is written 
over the signature of an indorser, it binds 
the indorser only. N. I. L., Sec. 181. 37 
B. L. J. 677. 

Where the indorser of a note told the 
holder that he would pay it when it ma- 
tured ‘notice of dishonor was waived. 
Sieger v. Second Nat. Bank, 132 Pa. 307. 
37 B. L. J. 678. 

Where a note has been dishonored and 
the indorser thereafter promises to pay 
it, notice of dishonor is waived. N. I. L., 
Sec. 180. 37 B. L. J. 678. 

Where a stipulation waiving notice of 
dishonor is printed on the back of an in- 
strument it is binding on all signing under 
it. Central Nat. Bank v. Sciotoville Co., 
W. Va., 91 S. E. Rep. 808. 37 B. L. J. 678, 

A member of a partnership can waive 
notice as to a note indorsed by the firm. 
Seldner v. Mount Jackson Bank, 66 Md. 
488. 37 B. L. J. 678. 

A waiver of notice of protest waives 

notice of dishonor. Continental Life Ins. 
Co. v. Barber, 50 Conn. 567. 37 B. L. J. 
678. 
» The defendant was indorser of a note 
payable six months after date. The note 
was dated March 20, 1897. The note was 
not presented for payment to the maker 
at maturity, nor was notice of dishonor 
given to the indorser. But the maker and 
indorser paid the interest semi-annually 
down to March 20, 1918. About that time 
the defendant indorser verbally promised 
the holder that he would pay the note. 
It was held that this amounted to a 
waiver of presentment and notice and 
that the defendant was liable on the note, 
The fact that he did not know that the 
note had not been presented was imma- 
terial. It was sufficient that he knew that 
there had been no notice of dishonor. 
Hurlburt v. Bradley, Conn., 109 Atl. Rep. 
171. 37 B. L. J. 418. 


OFFICERS OF BANK. 


§781. Liability of bank for cashier’s act. 

The plaintiff delivered a large sum of 
money to the cashier of the defendant 
national bank under an agreement by 
which the cashier was to loan the money 
to others for the benefit of the plaintiff. 
The arrangement was kept from the 
knowledge of the other officers of the 
bank. The cashier delivered to the plain- 
tiff worthless securities, purporting to 
represent loans made by him, and mis- 
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appropriated the money. It was held that 
the bank was not liable to the plaintiff 
for the money, first, because the cashier 
in his dealings with the plaintiff was 
acting as am individual and not as an 
officer of the bank, and second, because 
it is not within the powers of a national 
bank to engage in making loans for 
others. Holmes v. Uvalde National Bank, 
Tex., 222 S. W. Rep. 640. 37 B. L. J. 693. 


§784. Criminal liability. 

The laws of Oklahoma make it a crime 
for any active managing officer of a bank 
to borrow, directly or indirectly, money 
from the bank. The cashier of a bank 
entered into an agreement with an asso- 
ciate by which the latter was to borrow 
money from the bank for their joint use. 
The associate executed his note to the 
bank for the money borrowed and the 
cashier gave him his personal note for 
one-half of the amount. It was held that 
the cashier was guilty of larceny under 
the statute. Ernst v. State, Okla. 184 
Pac. Rep. 793. 37 B. L. J. 151. 


§789. Cashier's term of office. 


The cashier of a state bank in Kansas 
was duly elected for a term of one year. 
When the year expired a resolution was 
adopted at the annual meeting of the 
directors, fixing the amount of his salary 
for another year. It was held that a 
formal election was unnecessary and that 
the resolution was enough to show a valid 
contract for a year’s employment. It was 
also held that, where the cashier was dis- 
charged without cause during the year 
and was ready and willing to perform his 
duties for the balance of the year he was 
entitled to recover his salary for the en- 
tire year. Hess v. Kismet State Bank, 
Kans., 189 Pac. Rep. 919. 37 B. L. J. 550. 


Qualification of directors. 


Under the laws of New York a bank 
director, who sells his qualifying shares, 
ceases to be a director and his subse- 
quent repurchase of shares does not re- 
ag him to office. Article, 37 B. L. J. 
825. 


§796. Liability of directors generally. 


The superintendent of banks discovered 
that certain oil bonds, owned by a bank, 
had depreciated in value to such an ex- 
tent as to impair the bank’s capital. He 
demanded that the defendants, who were 
the bank’s directors, pay to the bank 
$105,000 in cash or its equivalent and 
directed that this be done by a sale of the 
bonds to the directors at par and accrued 
interest and that the directors then give 
to the bank their joint and several note 
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for the amount, secured by the bonds. 
The directors followed these instructions, 
except that, instead of a joint and several 
note, they executed a several note, that is, 
one on which each party signing was not 
liable for the full amount. It was held 
that this deviation from the examiner’s 
instructions did not preclude him from 
enforcing the note. Stern v. McDonald, 
Cal., 190 Pac. Rep. 221. 37 B. L. J. 554. 

The directors of a bank are liable to 
the bank for losses incurred by the bank 
through their negligence in making or 
renewing loans or in enforcing the col- 
lection of ioans. Harris v. Waters, 183 
Nv Y. Supp. 721. 37 B. L. J. 650. 


OVERDRAFTS. 


Application of money deposited by’ mis- 
take, 

A depositor in the defendant bank at 
Altus, Okla., was engaged in the grain 
business at the same place. In the course 
of his business he shipped grain to a 
grain company at Kansas City. On an 
occasion when the grain company owed 
him an amount of money he wrote to the 
company asking that they deposit the 
amount due him to the credit of the de- 
fendant bank in a certain Kansas City 
bank. His object in doing this was that 
he had borrowed money from the de- 
fendant bank and the method of payment 
suggested by him would save him a 
couple of days’ interest. Through a mis- 
take the grain company deposited $2300 
more than was actually due. When the 
mistake was discovered the grain com- 
pany drew on the depositor, but the de- 
fendant bank refused to allow the 
depositor to draw on it to pay the draft, 
the reason being that the depositor’s ac- 
count was heavily overdrawn. The grain 
company sued the defendant bank for the 
amount of the overpayment. It was held 
that the bank had no right to apply this 
money to the depositor’s overdraft and 
that the grain company could recover. 
Maffat Grain Co. v. Citizens’ State Bank, 
Mo., 219 S. W. Rep. 104. 37 B. L. J. 402. 


§814. Agreement to allow overdraft. 


A bank agreed with a corporation, one 
of its depositors, that it would honor 
overdraft checks drawn by the corpora- 
tion, issued in payment for securities, it 
being understood that, each time such a 
check was honored, the corporation would 
on the following day deposit the pro- 
ceeds of the securities to meet the over- 
draft. This arrangement was continued 
for a while and then the bank decided to 
terminate it and. refused to pay any 
more of the corporation’s overdrafts. It 
was held that the holder of a check dis- 
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honored by the bank had no cause of 
action against the bank. Brown v. Mu- 


‘tual Trust Co, Pa. 110 Atl. Rep. 155. 


37 B. L. J. 493. 


PATENT RIGHT NOTES. 


§846. To what notes statutes apply. 

A statute, which requires a note given 
for a patent right to be inscribed in red 
ink “Given for a patent right,” and makes 
a violation thereof a misdemeanor, has no 
application to a note given in payment for 
patented articles. Granite City Bank v. 
Tvedt, Minn., 177 N. W. Rep. 767. 37 
B. L. J., 513. 

PATENTS. 
Validity. 

The patent of the Todd Protectograph 
Co., covering a device for protecting 
checks by imprinting the amount on the 
face of the check, is valid. Hedman Mfg. 
Co. v. Todd Protectograph Co., 265 Fed. 
Rep. 273. 37 B. L. J. 714. 


PAYMENT. 


§853. Payment in general. 

The payee of a note indorsed it and dis- 
counted it at the Citizens’ Bank, in which 
bank he had a checking account. The 
Citizens’ Bank sold the note to the plain- 
tiff bank. At maturity the maker of the 
note defaulted and the payee instructed 
the cashier of the Citizens’ Bank to pay 
the note and charge it to his account. 
Before these instructions were carried out 
the Citizens’ Bank failed. In an action by 
the holder against the payee, it was held 
that the instruction to the cashier did not 
amount to a payment of the note and 
that the payee was still liable on the note, 
Kaladner v. National Bank of Birming- 
ham, Ala., 84 So. Rep. 562. 37 B. L. J. 552. 

A bank in New York City was in- 
structed by a firm in Italy to pay to the 
defendant $28,608.67, upon the surrender 
of certain shipping documents, covering a 
shipment to Genoa. By mistake the bank 
paid to the defendant $30,702.27. In an 
action by the bank to recover the amount 
paid in excess of the amount it was in- 
structed to pay it was held that the 
complaint did not state a cause of action, 
because it was not alleged that the de- 
fendant had agreed to surrender the 
documents on the payment of the smaller 
sum, or that it would have done so. Na- 
tional City Bank v. Partola Mfg. Co., 181 
N. Y. Supp. 464. 37 B. L. J. 396. 

The plaintiff was the owner of a check, 
drawn by one Luban to the order of 
“Cash” and indorsed by Luban and an- 
other. The plaintiff gave the check to an 
agent with instructions to take it to the 
drawee bank and have it certified. The 
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agent went to the bank and requested 
certification. The bank refused to certify 
it because it was not drawn to the order 
of a specified person, but volunteered to 
pay it. The agent accepted this proposi- 
tion and appropriated the money. It was 
held that, in the absence of notice to the 
bank that the agent had been sent to 
certify and not cash the check, the 
drawee bank was not liable. Hirschborn 
v. Westchester Avenue Bank, 179 N. Y. 
Supp. 101. 37 B. L. J. 100. 

On January 6th an order was made and 
entered, appointing a person guardian of 
the estate of an incompetent, “upon his 
giving a bond” in a specified sum. On 
the 7th he filed the required bond. On 
the same day he drew a check for $3,500 
as guardian on the defendant bank, which 
the latter cashed. Letters of guardian- 
ship were issued and filed. It was held 
that, although the check was paid before 
letters were formally issued, letters were 
not a prerequisite to the guardian’s au- 
thority to act as such and that the bank 
was protected in paying the check. 
Southern Trust & Commerce Bank v. San 
Diego Savings Bank, Cal., 187 Pac. Rep. 
435. 37 B. L. J. 237. 

§866. Payment of checks. 

The holder of a check forwarded it to 
the drawee bank. The latter stamped it 
“paid,” charged it against the drawer and 
credited it to the account of the holder. 
The next day a person other than the 
drawer notified the bank that he owned 
the deposit and instructed that no checks 
against it should be paid. The bank can- 
celed the “paid” mark, made new entries 
on its books and protested the check. It 
was held that there nad been a final pay~ 
ment of the check and that the credit 
could not be revoked. Consolidated Nat 
Bank v. First Nat. Bank, 129 N. Y. App. 
Div. 538. 37 B. L. J. 732. 

A depositor signed in blank several] 
checks on his bank and delivered them 
to his agent, W. N. Brown, to be used in 
the purchase of live stock. One of the 
checks was lost or stolen. After it had 
been filled out for $435 to the order of 
W. N. Brown a stranger presented it to 
the bank for payment. The stranger in- 
dorsed it “W. N. Brown” and the bank 
paid it without requiring identification. It 
was held that it was the bank’s duty to 
have required identification and that, not 
having complied with this obligation it 
was liable to the depositor. It was also 


held that the bank could have refused 
payment until the person presenting the 
check had brought in a responsible per- 
son able to identify him and willing to 
indorse the check. Citizens’ National 
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Bank v. Reynolds, Ind., 
234. 37 B. L. J. 215, 730. 


§884. Bank’s liability for refusing de- 
positor’s check. 

Where a bank, without sufficient reason, 
refuses to pay a check properly drawn 
against sufficient funds by a depositor, 
who is a merchant or trader, the drawer 
of the check is entitled to recover general 
damages from the bank, without proving 
that he has sustained actual damage as 
a result of the bank’s refusal. In such a 
case damage to the drawer’s credit is con- 
clusively presumed. In this instance the 
drawer was awarded $500 damages. First 
National Bank v. McFall & Co., Ark., 222 
S. W. Rep. 40. 37 B. L. J. 619. 

A depositor in a bank was indebted to 
the bank on a promissory note which was 
overdue. Without giving notice to the 
depositor the bank applied his deposit to 
the payment of the note and refused to 
pay checks subsequently drawn by him 
and presented by the holders for payment. 
The depositor brought action against the 
bank for damages which he claimed to 
have sustained by reason of the dishonor 
of his checks. It was held that the bank 
had the right to apply the deposit to the 
satisfaction of the note without giving 
notice to the depositor and that the bank 
was not liable in damages. Delano v. 
Equitable Trust Company, 181 N. Y. Supp 
852. 37 B. L. J. 393. 

The plaintiff, a depositor in the de- 
fendant bank, who was not engaged in 
trade, sued the bank for damages for its 
refusal to pay a $10 check drawn by her, 
notwithstanding the check was drawn 
against sufficient funds. The judge in- 
structed the jury that, if they were satis- 
fied that the act of the teller in dis- 
honoring the check was characterized by 
reckless indifference as to the probable 
consequences, she was entitled to punitive 
damages, that is, damages assessed by 
way of punishment. The jury awarded 
damages in the amount of $75. On ap- 
peal it was held that the instruction was 
erroneous, the law in such cases being 

that the assessment of punitive damages 
is discretionary with the jury. The judg- 
ment was accordingly reversed and the 
case remanded for a new trial. First Na- 
tional Bank v. Stewart, Ala., 85 So. a 
529. 37 B. L. J. 787. 


126 N. E. Rep. 


§893. Agreement to honor checks. 


A bank wrote a letter to the plaintiff 
bank, in which it agreed to “honor drafts 
of T. G. for his daily cotton purchases in 
your city.” The letter was signed by the 
eashier. The president of the guarantee- 
ing bank was interested in T. G.’s cotton 


purchases. In fact T. G. was the presi- 
dent’s agent. Relying on the guaranty 
the plaintiff bank cashed a draft for $1,000 
drawn by T. G. Before the draft was 
paid the defendant bank bought the assets 
of the guaranteeing bank and assumed its 
liabilities. It was held that the defendant 
bank was liable for the amount of the 
draft. Bank of Eclectic v. Sturdivant 
Bank, Ala., 83 So. Rep. 321. 37 B. L. J. 92. 

The plaintiff sold a number of mules to 
a depositor of the defendant bank. The 
latter shipped them to St. Louis for sale, 
it being arranged that the purchase 
money should be sent to the defendant 
bank for credit to the depositor’s ac- 
count. The depositor gave the plaintiff 
a check for $2,000 against his account 
and the bank was notified that this 
amount was to be paid to the plaintiff 
out of the money coming from St. Louis. 
When the money arrived the depositor’s 
account was overdrawn and the bank ap- 
plied the money to the overdraft and 
refused to pay the plaintiff’s check. It 
was held that the bank was liable. Walls 
v. Crocker State Bank, Mo., 220 S. W. Rep. 
671. 37 B. L. J. 778. 


§901. Check “in full” of disputed claim. 

Where there is a dispute between a 
creditor and his debtor as to the amount 
due and the debtor sends a check, with a 
statement that it is tendered as payment 
in full, which check the creditor cashes, 
the debt is liquidated and the creditor 
cannot recover the balance claimed by 
him to be still due. Triangle Conduit 
Company v. Klorman, 181 N. Y. Supp. 366, 
37 B. L. J. 306. 


PLEADING. 
§904. Complaint. 


An allegation in an action on a note 
that “$91.87, the interest on said promis- 
sory note to October 7, 1916, has been 
paid, and that no other or further sum 
has been paid thereon,” is a sufficient 
allegation of the non-payment of the note. 
It cannot be construed as an averment 
that only $91.87 interest has been paid. 
Dysert v. Weaver, Cal., 189 Pac. Rep. 492. 
37 B. L. J. 422. 


PRESENTMENT FOR ACCEPTANCE. 
Questions and answers on presentment 
for acceptance. 37 B. L. J. 819-824. 
PRESENTMENT FOR PAYMENT. 
Questions and answers on presentment 
for payment. 37 B. L. J. 121-123, 593-600. 
§928. Manner of presentment. 


The cashier of a bank, with which a 
note was left for collection, called on the 
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maker on the day of maturity and told 
him that the note was due. The maker 
stated that it was impossible to pay the 
note because of lack of funds. It was 
held that, although the demand for pay- 
ment was courteously expressed, the de- 
mand was sufficient to charge an indorser 
with liability. The cashier did not have 
the note with him at the time, but had 
left it at the bank, two doors away. It 
was held that this fact did not invalidate 
the presentment, since it appeared that 
the maker did not ask for the note, but 
refused payment on other grounds. Porter 
v. East Jordan Realty Co., Mich., 177 N. 
W. Rep. 987. 37 B. L. J. 529. 


PROTEST. 


Questions and answers on protest. 37 
B. L. J. 669. ‘ 


§960. Protest necessary only as to draw- 
ers or indorsers of foreign bills 
of exchange. 

Whenever a foreign bill of exchange 
has been dishonored by non-acceptance 
or non-payment it must be duly protest- 
ed. N.L L., Sec. 260. 37 B. L. J. 678 

A foreign bill of exchange is a bill 
which is drawn in one state and payable 
in another state, or drawn in one country 
and payable in another country. N.L L., 
Sec. 213. 37 B. L. J. 678. 

Formal protest is unnecessary where an 
inland bill of exchange or a promissory 
note is dishonored by non-acceptance or 
non-payment. Presentment for acceptance 
or payment and notice of dishonor will 
charge the drawer or indorser. N. L L., 
Sec. 260. 37 B. L. J., 678. 

An inland bill of exchange is a bill 
drawn and payable in the same state. 
Unless the contrary appears on the fact 
of the bill the holder may treat it as an 
inland bill. N. L. L., Sec. 213. 37 B. L. 
J. 678. 

Protest is not necessary in the case of 
a note made in New York, payable in New 
York and indorsed in Virginia. Corbin v. 
Planters’ Nat. Bank, 87 Va. 661. 37 B. L. 
J. 678. 

It is permissible to protest instruments 
other than foreign bills of exchange. N. 
I. L., Sec. 189. 37 B. L. J. 678. 

Protest is not necessary to fix the lia- 
bility of any of the parties to a non- 
negotiable instrument. Ford vy. Mitchell, 
15 Wis. 304. 37 B. L. J. 678. 


§962. Protest for non-acceptance and 
non-payment. 

A bill which has been protested for 
non-acceptance may be subsequently pro- 
tested for non-payment. N. L L., Sec. 
265. 37 B. L. J. 678. , 
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§965. Protest of lost instrument. 


Where a bill is lost or destroyed or‘is 
wrongfully detained from the person en- 
titled to hold it, protest may be made on 
a copy or written particulars thereof. N. 
I. L., Sec. 268. 87 B. L. J. 679. 


§966. Form and contents of certificate of 
protest. 

A certificate of protest is valid where 
the notary’s signature on it is printed in- 
stead of being written. Bank of Coopers- 
town v. Woods, 28 N. Y. 545. 37 B. L. J. 
679. 

A certificate is valid where it recites 
the day of presentment, but not the hour. 
Cayuga County Bank v. Hunt, 2 Hill (N. 
Y.) 635. 37 B. L. J. 679. 

A certificate of protest is not valid 
which states that presentment was made 
in a certain town, without stating at what 
place in the town the instrument was 
presented. Duckett v. Von Lillienthall, 11 
Wis. 55. 37 B. L. J. 679. 

A certificate of protest recited that the 
instrument was presented at the drawee’s 
place of business to the person in charge. 
It appeared that the drawee had two 
places of business in the same city. The 
certificate was held invalid. Brooks v. 
Higby, 11 Hun (N. Y.) 235. 37 B. L. J. 
679. 


§968. By whom protést may be made. 

Presentment by a notary’s clerk is not 
a sufficient presentment of the instru- 
ment upon which to base a certificate of 
protest. Ocean Nat. Bank v. Williams, 
102 Mass. 141. 37 B. L. J. 679. 


§969. Time of protest. 

Protest must be made upon the day of 
the dishonor of the instrument unless 
delay is excused. N. I. L., Sec. 263. 37 
B. L. J. 679. 

A certificate of protest’ may be drawn 
up after the day of dishonor, where the 
bill has been duly noted on the day of 
dishonor. N. IL. L., Sec. 263. 37 B. L. J. 
679. 

Noting is the making by the notary of 
a memorandum of what occurs at the 
time of the presentment and dishonor. 
37 B. L. J. 679. 


§973. Protest fees. 

Where a check is payable in the same 
state in which it is drawn, protest being 
unnecessary, protest fees are not recover- 
able. Wittich v. First Nat. Bank, 20 Fla, 
843. 37 B. L. J. 678. 


§975. Where protest waived or dispensed 
with. 


A promissory note contained the fol- 
lowing clause: 


“The makers, sureties, indorsers and 
guarantors of this note severally waive 
presentment for payment, notice of non- 
payment, protest, notice of protest and 
diligence in bringing suit against any 
party hereto, and consent that the time of 
payment may be extended without notice 
thereof.” 

The note was indorsed by the payees 
“Protest and diligence waived.” It was 
held that the failure of the holders to pro- 
test the note at maturity and to bring 
suit at the first or second term of court 
after maturity was no defense in an 
action against the payees. Archenhold 
Company v. Smith, Tex., 218 S. W. Rep 
808. 37 B. L. J. 389. 


SIGNATURE. 


§992. Signature of executors. 

The executrix of an estate signed a note 
in this manner, “Winnie M. Jacobs, Exec. 
of Geo. M. Jacobs, deceased.” The note 
was given in renewal of a note signed by 
the decedent during his lifetime. The 
Negotiable Instruments Law provides that 
where a person signing an instrument 
adds words indicating that he signs for or 
on behalf of another, or in a representa- 
tive capacity, he is not personally liable, 
if he was authorized to sign. It appeared 
that the executrix was authorized to sign 
the note and it was held that, under the 
statute, she was not personally liable on 
the note. First National Bank v. Jacobs, 
W. Va., 102 S. E. Rep. 491. 37 B. L. J. 
524. 


§994. Signature on corporate check. 

An agent is personally liable on a check 
signed “A, Agent.” The proper method of 
signature is to write the principal’s name, 
followed by A’s name as agent. Bickford 
v. First National Bk., 42 Ill. 238. 37 B. L. 
J. 748. 

Where a corporation check was signed 
“A, Treasurer,” and the name of the cor- 
poration was printed in the margin, it 
was held that the agency was clearly 
designated on the face of the check and 
that A was not personally liable. Car- 
penter v. Fahnsworth, 106 Mass. 961. 37 
B. L. J. 748. 


STATUTE OF LIMITATIONS, 
Action against indorser. 

The statute of limitations begins to run 
against the liability of an indorser of a 
bill of exchange from the time of the 
dishonor by the acceptor, not from the 
time of payment by a subsequent indorser. 
Hunt v. Taylor, 108 Mass. 508. 37 B. L. 
J. 194, 

Where an indorser waives notice of pro- 
test and demand the statute of limitations 


THE BANKING 


begins to run, as to his liability, at the 
time of the maker’s default at maturity. 
Maddox v. Duncan, 143 Mo. 613, 45 S. W. 
Rep. 688. 37 B. L. J. 193. 


Action on certified check. 


The statute of limitations does not 
begin to run against a certified check, so 
far as the holder’s claim against the bank 
is coneerned, until a demand for payment 
has been made. Blades v. Bank, Ky., 56 
S. W. Rep. 415. 37 B. L. J. 750. 

The statute of limitations begins to run 
against a certified check, so far as the 
holder’s claim against the drawer is con- 
cerned, upon the lapse of a reasonable 
time for the presentment of the check. 
Wrigley v. Farmers Bk., 76 Neb. 862. 37 
B. L. J. 750. 


§1010. Action to recover payment on 
forged instrument. 

A statute to the effect that a bank 
should not be liable to a depositor for 
paying a forged or raised check issued in 
his name unless the depositor should give 
notice of the forgery to the bank within 
six months after the return of the voucher 
to him does not apply to a state warrant. 
State v. Merchants’ National Bank, Minn., 
177 N. W. Rep. 135. 37 B. L. J. 307. 


STOCK AND STOCKHOLDERS. 
§1023. Stock wrongfully issued. 

The officers of a corporation signed 
stock certificates in blank. A clerk to 
whom they were accessible stole one of 
the certificates, filled it out for 100 shares 
in his own name and forged the counter- 
signature of the transfer agent. Some 
years later he borrowed money from a 
bank on the security of the certificate. 
In an action by the bank against the cor- 
poration, after the discovery of the fraud, 
it was held that the question whether it 
had been negligent, so as to render it 
liable, was one which should have been 
submitted to the jury. Hudson Trust Co, 
v. American Linseed Co., 180 N. Y. Supp. 
1%. 37 B. L. J. 226. 


§1038. Lien created by by-law or charter. 


A bank had a by-law under which it 
was entitled to a lien on the shares of its 
stock for the amount of any debts owing 
to it from the shareholder. On each cer. 
tificate was printed “transferable only on 
the books ef the corporation in person or 
by attorney on surrender of this certifi- 
cate, in accordance with the by-laws of 
this bank.” The owner of 5 shares, while 
indebted to the bank sold them. The pur- 
chaser had no actual knowledge of the 
bank’s by-law lien. It was held that the 
words printed on the certificates did not 
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give him notice and that the bank could 
not claim any lien on the shares. Citi- 
zens’ Bank of Maxeys v. Bank of Penfield, 
Ga., 101 S. E. Rep. 203. 37 B. L. J. 158. 


STOPPING PAYMENT. 


§1062.—Time of notice. 


The owner of stock in a corporation 
sold it for $4,250. The purchaser thought 
he was to receive 66 shares, whereas the 
seller owned but 39 shares. The seller, 
however, with intent to defraud the pur- 
chaser took his check for $4,250. He pre- 
sented it to the drawee bank and for hie 
own convenience took $250 in cash and 
two drafts on another bank for the bal- 
ance. Before the drafts were collected the 
purchaser of the stock discovered the fraud 
and stopped payment on his check. The 
bank thereupon stopped payment on the 
draft which it had issued and the holder, 
the original owner: of the stock, brought 
suit against the bank on the drafts. The 
drawer of the check intervened. It was 
held that, when the bank gave the cash 
and drafts in exchange for the check, the 
transaction constituted a payment of the 
check and that it was too late thereafter 
for the drawer of the check to stop pay- 
ment. Johnson v. First State Bank of 
Rollingstone, Minn., 175 N. W. Rep. 612. 
37 B. L. J. 79. 


§1066. Stopping payment of certified 
check. 


The drawer cannot stop payment of a 
check after it has been certified. National 
Commercial Bank v. Miller, 77 Ala. 168. 
37 B. L. J. 750; McAdoo v. Farmers State 
Bank, Kans., 189 Pac. Rep. 155, 37 B. L. 
J. 406. 

The drawer cannot stop payment of a 
check after it has been certified, even 
though it was certified at his request. 
Hermann Furniture Works v. German Ex- 
change Bank, 87-N. Y. Supp. 462. 37 B. 
L. J. 750. 

§1071. Liability of bank paying stopped 
check. . 

The drawer of a check requested the 
drawee bank to stop payment of the check. 
At the request of the bank he signed a 
card, which contained a printed stipula- 
tion that he agreed not to hold the bank 
liable “on account of payment contrary te 
this request if the same occur through 
inadvertence or accident.” Through an 
oversight the bank paid the check and the 
payment overdrew the account. In an 
action by the bank to recover the amount 
of the overdraft from the depositor the 
question presented was whether the bank 
was protected from liability, in paying 
the check contrary to the depositor’s 


xxxvi 


order, by the agreement which the de- 
positor signed. It was held that it was 
competent for a bank to contract against 
liability of this kind and that the agree- 
ment signed by the depositor exonerated 
it. Tremont Trust Co. v. Burack, Mass, 
37 B. L. J. 261. 


TAXATION. 


Stock exchange seat. 


A membership in the New York Stock 
Exchange is personal property and its 
taxable situs is the domicile of the owner. 
Therefore, where the owner of such a 
membership resides in Ohio, the member- 
ship may be taxed as personal property 
under the laws of Ohio. Anderson v. 
Durr, Ohio, 124 N. E. Rep. 57. 37 B. L. J. 
219. 


Bank stock. 


Under the laws of North Carolina 
shares of stock in a state or national 
bank, belonging to a resident of the state, 
may be taxed by the city or town in which 
the bank is located, the same as other 
personal property in the city or town, al- 
though the owner of the stock does not 
live within the corporate limits of the city 
cr town. Planters’ Bank & Trust Com- 
pany v. Town of Lumberton, N. C., 102 S. 
E. Rep. 629. 37 B. L. J. 343. 

Under the laws of New York the tax on 
national bank shares is based on a valua- 
tion of the shares, which takes into con- 
sideration the amount of capital paid in, 
surplus and undivided profits. In ascer- 
taining this valuation it is proper to de- 
duct discounts collected but not earned. 
Such items are not necessarily profits. 
The borrower may take up the paper be- 
fore it is due or the paper may become 
uncollectible. It is also proper to deduct 
installments of federal income and excess 
profits, payable after the day on which 
the bank’s condition was reported for as- 
sessment, where such installments were a 
determined charge upon that date. People 
ex rel. National Park Bank v. Cantor, 183 
N. Y. Supp. 443. 37 B. L. J. 609. 

Under the statutes of Iowa, in fixing the 
value of the shares of stock of a state 
bank, for purposes of taxation, the as- 
sessor should deduct from the moneyed 
capital, including surplus and undivided 
earnings, the amount of such capital ac- 
tually invested by the bank in real estate, 
and not merely the amount of the assessed 
valuation of such capital. The same rule 
applies in taxing national bank shares. 
Security Savings Bank v. Board of Re- 
view, Ia., 178 N. W. Rep. 562. 37 B. L. J. 
612. 
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§1105. State Banks. | 


A statute in force in Louisiana imposes 
a license tax on banks. The banks are 
divided into groups based on the amount 
of “the declared or nominal capital and 
surplus,” and the amount of the tax is 
determined by the group in which each 
bank is placed. In construing this statute 
it is held that undivided profits should not 
be included in determining the amount of 
a bank’s capital and surplus. State v. 
Exchange Bank, La., 84 So. Rep. 481. 37 
B. L. J. 547. 


§1107. Inheritance tax. 


The Federal Law imposing a tax upon 
decedents’ estates, amounting to more 
than $50,000, is constitutional. For the 
purpose of determining the net amount of 
an estate taxes imposed by state laws on 
the shares of beneficiaries may not be de- 
ducted. New York Trust Co. v. Eisner, 
263 Fed. Rep. 620. 37 B. L. J. 454 

The Federal Revenue Law imposes an 
inheritance tax on estates of decedents 
amounting to more than $50,000. In as- 
certaining the net amount of an estate 
for the purpose of fixing the inheritance 
tax under the laws of Indiana, it was held 
that the amount of tax due under the 
Pederal law should be deducted. State v. 
First Calumet Trust & Savings Bank, 
Ind., 125 N. E. Rep. 200. 37 B. L. J. 33. 


§1109. Income tax. 


Personal Income Tax Law of New York, 
Article by Eugene M. Travis, State Comp- 
troller. 37 B. L. J. 54. 


§1110. Stamp tax. 


The failure to affix revenue stamps to a 
deed does not render the deed inadmis- 
sible in evidence, in the absence of proof 
of an intent to evade the internal revenue 
law. Reichert v. Sheip, Ala., 85 So. Rep. 
267. 37 B. L. J. 590. 


TELEPHONE AND TELEGRAPH. 
§1117. Liability for fraudulent telegram. 

Where a bank sustains a loss through 
relying on a fraudulent telegram, which 
was delivered to the sending office of the 
telegraph company by telephone, the com- 
pany is not liable to the bank in the ab- 
sence of circumstances which would 
arouse the suspicion of the company’s 
agent. Western Union Tel. Co. v. Citi- 
zens’ Bank, Ark. 223 S. W. Rep. 29. 37 
B. L. J. 781. 


TRANSFER WITHOUT INDORSEMENT. 

§1130. Instruments transferable by de- 
livery. 

Where an instrument, payable to bear- 

er, is indorsed to order, it may neverthe- 


4 


less be further negotiated by delivery. 
N. LL. Sec. 70. 37 B. L. J. 425. 


TRUSTEES. 
Spendthrift trust. 


A spendthrift trust is one which creates 
a fund for the benefit of a person, secures 
it against his own improvidence and 
places it beyond the reach of his credit- 
ors. The statutes of Connecticut provide 
that the income of a trust fund is subject 
to the claims of a beneficiary’s creditors 
where there is in the trust (1) no direc- 
tion for the accumulation of income, (2) 
no direction to the trustees to withhold 
the rents, profits and income from the 
beneficiary, or (3) no express provision 
that the trust is for the support of the 
beneficiary or his family. It was held 
that a trust, which did not contain any 
of these provisions, made by a woman for 
the benefit of her husband, was invalid as 
a spendthrift’s trust and that the income 
was subject to the claims of the hus- 
band’s creditors, although it expressly 
provided that the income “shall not be 
liable for the contracts, debts or engage- 
ments of my said husband.” Carter v. 
Brownell, Conn., 111 Atl. Rep. 182. 37 B. 
L. J. 703. 


§1137. Duties and liabilities. 

The plaintiff trust company was a 
trustee under a deed of trust, which re- 
quired the trustee to pay the income from 
the trust fund to one Miller, during his 
lifetime, and upon his death to his wife. 
At the time of Miller’s death there had 
accumulated some $8,000 of income which 
had not been paid to him. This money 
the trustee subsequently paid to Mrs. Mil- 
ler and the executor of Miller’s will made 
claim to this money. The court held that 
the executor was entitled to it and that 
the trustee should pay over that amount 
to the executor. The question then arose 
as to whether the trustee was entitled to 
credit itself with this amount out of in- 
come subsequently accruing and becom- 
ing due to Mrs. Miller. The court held 
that the trustee was entitled to so credit 
itself. Equitable Trust Company v. Miller, 
N. Y., N. Y. Law Journal, May 11, 1920. 
37 B. L. J. 313, 


USURY. 


§1145. What constitutes usury. 


A person in need of money applied to 
a corporation for a loan of $200. He was 


required to execute a bill of sale of his4 


Ford automobile to the corporation, re- 
citing a purchase price of $445. The cor- 
poration then executed a conditional bill 
of sale of the car to him, reciting the 
same price. 


THE BANKING LAW JOURNAL 


81146. 


A broker carried stocks for a customer 
on the latter’s agreement to pay the 
broker whatever interest he was required 
to pay for money borrowed to carry the 


The terms set forth in the. 


xxxvil 


conditional bill of sale were $200 down 
and the “unpaid balance” in six notes, 
payable monthly during the ensuing six 
months. The notes aggregated $245 and 
bore interest at six per cent. The only © 
money passed was the $200 loaned by the 
corporation to the borrower, for which 
he was required to pay back $245 with 
six per cent. interest. It was held that 
the notes were usurious notwithstanding 
the pretended sale and resale of the car. 
Thayer Mercantile Co. v. Wood, 180 N. Y. 
Supp. 414. 37 B. L. J. 218. 

The defendant signed several notes, 
payable to the plaintiff, all payable within 
three months, bearing eight per cent. in- 
terest. The notes aggregated $3,250, but 
the amount loaned to and advanced to the 
defendant was only $2,250. According to 
an agreement signed by the parties, at 
the time of making the loan, the extra $1,- 
000 was compensation to the plaintiff, the 
lender, for visits to be made to the place 
where the borrower’s business was being 
carried on, for purposes of inspection and 
giving advice. It was held that this was 
merely a device to evade the usury statute 
and that the transaction was usurious. 
Robinson v. Whittier, Wash., 191 Pac. Rep. 
763. 37 B. L. J. 717. 


Transactions held not usurious. 


stocks. The broker had to pay usurious 
interest to secure the money and charged 
the same to the customer. It was held 
that this was not usury as between the 
broker and his customer, so as to invali- 
date the transaction between them. Smith 


v. Heath, 4 Daly (N. Y.) 123. 37 B. L. J. 
261. 
§1148. Interest in advance. 


At the time of the execution of the note 
the payee deducted in advance 10 per 
cent. interest on $500 for the full ten 
months. It was held that this rendered 
the note usurious. Castleberry v. Weil, 
Ark., 219 S. W. Rep. 739. 37 B. L. J. 397. 


§1158. Loans by national banks. 


National banks in Georgia, under the 
statutes of that state and the United 
States, may take interest at the rate of 8 
per cent. per annum and are entitled to 
coliect such interest in advance, although 
state banks in Georgia may not take in- 
terest in advance where result is to give 
them more than 8 per cent. per annum on 
the amount advanced. Evans v. National 
Bank of Savannah, U. S. 40 Sup. Ct. Rep. 
58. 37 B. L. J. 147. 


 §1179. 
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§1163. Penalties against national banks. 

Where a national bank knowingly 
charges and receives interest at a rate 
higher than that allowed by law, the per- 
son paying such interest may recover 
from the bank, by way of penalty, twice 
the entire amount of the interest paid, 
provided the action to recover the penalty 
is commenced within two years after the 
payment of the interest. First National 
Bank v. Lent, Okla., 186 Pac. Rep. 1081. 
37 B. L. J. 170. 


WILLS. 
Signature. 

A writing, purporting to be a will, writ- 
ten in the hand of the testatrix, bore no 
signature except that on the reverse side 
of the paper were the words, apparently 
in the handwriting of the testatrix, “The 
Will of M. Alice F. Pierce, Jan. 11, 1919.” 
It was held that this was not a signature 
“at the end of the will,” as required by 
the New York statutes, and that the in- 
strument was not valid as a will. Matter 
of M. Alice F. Pierce, N. Y. Law Jnl. No- 
vember 11, 1920. 37 B. L. J. 800. 


Construction and validity of pro- 
visions. 

A will, naming a trust company as 
trustee, created a trust under which each 
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of his two daughters were to receive 
$2,500 a year out of the income of the 
trust fund. On the death of one of the 
daughters it was provided that the in- 
come which she had received should be 
paid to her descendants during the life of 
the surviving daughter. On the death of 
both. daughters it was provided that the 
principal should be paid over to the de- 
scendants of both daughters. While both 
daughters were living the income from 
the fund was more than sufficient to pay 
the annuities provided for them. One of 
the daughters had children; the other did 
not. It was held that the excess income 
should not be allowed to accumulate, but 
should be paid to the children. In re 
Armstrong’s Estate, 179 N. Y. Supp. 186. 
37 B. L. J. 110. 

A father, by his will, left property in 
trust for his daughter, the income te be 
paid to her during her life and at her 
death the property to go to her children. 
The daughter died without leaving chil- 
dren, but she left a will disposing of the 
property. It was held that the property 
should be disposed of in accordance with 
the terms of the will and not distributed 
to the next of kin of the father, under the 
intestate laws. Velders v. Gaines, 184 N. 
Y. Supp. 100. 37 B. L. J. 791. 


_| | 
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PASS BOOK RULES FOR THE BANK’S PROTECTION. : 


There are many instances wherein the law holds a bank liable for a 
loss caused by circumstances entirely beyond its control. One instance 
which may be mentioned is that rule which places upon the drawee bank 
the responsibility for checks which it pays bearing forged indorsements. 
If a bank pays such a check it may not charge the amount against the 
drawer’s account. . 

Banks frequently try to avoid liability of this kind by adopting rules, 
which are sometimes printed in the passbooks issued by the bank. In the 
adoption of such a rule the bank must keep in mind that its utility as a 
medium of protection depends upon whether it becomes part of the con- 
tract between the bank and the depositor. And in order to form part of 
the contract of deposit it must appear that the rule was called to the 
attention of depositor and that he assented to it. In other words, if a 
question of liability arises, the mere fact that the bank has established a 
rule for its protection and caused it to be printed in its pass-books will 
not operate to protect the bank unless it can be affirmatively shown that 
the depositor agreed to be bound by the rule. 

This point is made in a recent California decision, Los Angeles In- 
vestment Company v. Home Savings Bank, which will be found among 
the banking decisions in this number. 

We will first refer to the facts showing how the loss occurred. The 
plaintiff was a large corporation having a number of departments, among 
which was one known as the insurance department. One Emory was the 
manager of this department. In making any disbursement for the ac- 
count of this department Emory was required to fill out a requisition 
showing what the disbursement was for and to whom it was to be paid, 
which he would transmit to the auditing department. If the requisition 
was found to be correct by the auditing department a check covering it 
would be signed by one of the officers and sent back to the insurance 
department. 

Emory made a series of twenty demands for disbursements, aggre- 


